


























































"ANATOLirS MISCELLANY" 751

Miscellany" likely was completed soon after 1715 suggests we may need to

re-examine the history of these interesting chronicle texts.15

A variety of other evidence also points to Viatka. The manuscript includes

a copy of a proclamation, dated December 28, 1711, by the local "Камендат

[sic] Вятцкий князь Иван Иванович" concerning the marriage of Tsarevich

Aleksei Petrovich (fol. 540).16 One of the news items from 1713 has a

heading, "Список которой получен на Вятке марта 5-го 713-го году" (fol.

553). The still anonymous compiler of the manuscript, whose hand appears at

various points throughout and in several dated inscriptions, at one point noted

having received one text "у Афонасья Максимова Неволина 704-го августа

1 день" (fol. 600v). We find Afanasii Maksimov syn Nevolin recorded in the

1710 census for the town as a forty-two-year-old подьякон "во дв.

архіерейской."17 Finally, we note on fol. 587 a diagram of а "Церковь

Стретения Господня," which contained a chapel labeled "Церковь великой

мученицы." The diagram is accompanied by measurements that were verified

on May 15, 1710. A Church of the Presentation of the Lord with a chapel

dedicated to St. Paraskeva had existed at least from the early seventeenth

century in Viatka. Between 1705 and 1709 several petitions were filed with

the bishop for permission to re-build the church in stone; the new

construction was completed in 1712.18

There is ample evidence to connect the compiler with the bishop's court.

Several items are taken from books of religious content, in some cases copied

by the same individual who wrote inscriptions regarding the sources for

material that forms the bulk of the manuscript. Among works of interest to

this copyist/editor were a table of contents to a compilation of teachings of

Saint John Chrysostom (fol. 569), extracts from a Moscow edition of 1700

entitled Сборник, си есть собрание слов нравоучителных и

торжественных, собрание от учителей восточныя церкви, святих

15 The item with the latest date is a "Relation" published in St. Petersburg on November
28, 1715 (fols. 567-567v; the original is that listed in Opisanie izdanii grazhdanskoi
pechati 1708—ianvar' 1725 g. [hereafter abbreviated ОЮР], сотр. Т. A. Bykova and M. M.
Gurevich [M.-L., 1955], No. 109, p. 156).

16 Presumably the local commandant referred to here is the voevoda Prince Ivan Ivanovich
Shcherbatov. See Aleksandr Veshtomov, Istoriia vialchan so vremeni poseleniia ikh pri
Reke Viatke do otkrytiia ν sei strane namestnichestva, Hi s 1181 po 1781-i god chrez 600 let
(Kazan', 1907) (=Izvestiia Obshchestva arkheologii, istorii i etnografii pri Imperatorskom
Kazanskom universitete, Vol. XXIV, vyp. 1-2), 122.

17 Viatka. Materiały dlia istorii goroda XVII і XVIII stoletii (Moscow, 1887), 61.
18 See A. Spasskii, "Istoricheskoe opisanie tserkvei g. Viatki," an appendix to his article

"Postepennoe razvitie vneshniago vida goroda Viatki i zaniatii ego naseleniia," in Stoletie
Viatskoi gubernii 1780-1880. Sbornik materialov k istorii Viatskogo kraia, I (Viatka,
1880), esp. 195-96.
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отцев... (fol. 578), and extracts from Lazar Baranovych's Мечь духовный (fol.

586). It is worth noting that our compiler had at least a passing interest in

Latin, as evidenced by interlined Latin and Russian texts (fols. 588-89) that

include some basic vocabulary. We might conclude from this that he was a

beginner in the language (someone in Viatka undoubtedly knew some Latin),

rather than one of the learned Ukrainians who were assuming the important

positions in the Orthodox Church. The compiler of the manuscript was also

the scribe who recorded the short chronicle of Viatka bishops (fol. 595), and

who jotted down notes in 1705 that are worth quoting in extenso concerning

the New Year's Day celebration he very probably witnessed in the suite of his

bishop in Moscow:

1705-го года летоначатца ианнуариа 1-го числа. В новой год Великий
Государь был у Воскресенской церкви у литоргии в Кадашеве и у молебна
архиереи прилучившияся на Москве все были. В них был и вятцкий и
архимандриты и собор весь. И бояря все и сам Государь на правом крылосе с
певчими своими пел бас а на левом крылосе пели патриарши певчие.

После литоргии изволил кушать Государь на Царицыне лугу в светлицах, и
царевич и архиереи, откушал Государь во 3-м часу нощи. Царицы и царевны
кушали тут же. И тут в светлицах за царевым обедом была потеха неудобно
сказаема и играли в скрипицы и арганы и на трубах. И в тех светлицах
прохлаждалися до 15 часов нощи. На розезде сам Государь из светлиц вышел и
царевич и архиереи все и бояря, и изволил сам Государь выпалить из мартира и
такие огни розсыпалися неудобно человеческому разуму сказать.

И изволил сам Великий Государь изрещи будити отцы святий здаровы и
весь народ, и почал сам Государь своими руками в тот мартирь вливать
ренсково два ушата ведро вотки и сам Государь выкушал про свое здоровье два
ковша золотых, и почину царевичь и бояря и митрополиты // и архиереи по
ковшу и весь освященный собор.

И изволил сам Голсударь выговорить про освященный чин и про поповых
детей и церковников, не будет де впред по трое у церкви, чтоб был един дьячек
он и пономар он и сторож, (fols. 374-374v)

The occasion was of special interest because of Peter's decree forcing

"excess" clerics into service; the attitude of the scribe is quite clear from the

passage which then follows:

И известие о том, что будет де на Вятку столник выбирать салдатов поповых
детех и церковных причетников от лица губернатора Александра Даниловича
Меншикова жестокой человек. А состоялся о том государев указ на Москве и
во всех городех поповых детей и у дьячков и у пономарей и у просфирниц
детей брать в салдаты: у кого трое, у тово взять двоих, и у которой церкви трое
дьячков и пономарей и тут взято будет двое, а суде два сторожа и тут взять
одново. И тот государев указ к Вятке будет вскоре, и по тому указу все
переписаны будут вскоре.
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Да еже де ныне состоялся государев указ по всем городам и на Вятку будет
ис приказов и из Земской избы подьячих всех переписать и высланы будут к
Москве.

Смотр им будет у Александра Даниловича Меншикова и которые
прожиточные люди будут и тем подьячим отпуск будет на вечное житье в
городы в Питербурх а иные будут сосланы в Юревец Ливонской и в ыные
новозавоеванные городы в Ливонии, (fol. 374v)

While modern historians give the impression that Viatka was a cultural

backwater until the arrival of its Ukrainian bishop Lavrentii Gorka in 1733,

"Anatolu's Miscellany" offers interesting evidence that suggests we should

not simply dismiss provincial towns as out of touch with the publications

and events of the wider world.19 We can learn a lot from this one example

about the nature of those contacts and the range of materials available to our

local cleric/editor.

The reader is impressed by the extent of communication between Moscow

or St. Petersburg and the provinces. While the news reports for events prior to

1702 are fragmentary, the series of copies made from the published Petrine

Vedomosti begins with the first unnumbered issues of December 1702 and

continues with a complete set for 1703 and the first two months of 1704. It is

possible that this collection was an already completed unit when it was

copied, for we find that for the remainder of 1704 and for succeeding years up

through 1715, the coverage is fragmentary, albeit interspersed with various

other copies of printed pamphlets on significant events of the Northern War

and news items concerning especially the activities of Peter's Field Marshal

Boris Petrovich Sheremetev.20 The quantity of the Sheremetev material

19 Cf., for example, Emmausskii, ¡storicheskii ocherk, 214-16, which is merely a Soviet
Marxist version of the same sentiments expressed by the first serious historian of Viatka
back in the early nineteenth century, Veshtomov (Istoriia viatchan, 152).

20 The coverage simply for the Vedomosti (that is, the usually numbered newspapers) can
be seen from the following table, in which the references are to the standard catalogues of
Petrine editions compiled by T. N. Bykova and M. M. Gurevich (OIGP; Opisanie izdanii
napechatannykh kirillitsei 1689-ianvar' 1725 g. [Moscow-Leningrad, 1958] [here
abbreviated OINK]):

1702 OINK,ltem 24, Nos. 1-2 (all published)
1703 О/Ж, Item 31, Nos. 1-39 (all published)
1704 OINK, Item 42, Nos. 1-8, 18, 20, 22, 25 (of 35)
1705 OINK, Item 53, Nos. 30-32 (of 46)
1706 OINK, Item 57, No. 24 (of 28)
1707 OINK, Item 62, Nos. 18-19 (of 27)
1708 OINK, Item 69, Nos. 5, 6, 10-15 (of 15)
1709 OINK, Item 79, Nos. 3-5, 11, 12 (of 13)
1710 OINK, Item 86, No. 1 (of 2);

OIGP, Item 47, Nos. 2-5, 7, 11-15, and one unnumbered (of
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suggests that a correspondent in Viatka may have had a direct connection with

someone in Sheremetev's chancery or household. One of these letters (fol.

229), dated June 25, 1703, is addressed to a certain Iosif Titovich, upon

whom Sheremetev rather generously bestowed booty from a recent victory.

The compiler of the manuscript noted on another Sheremetev item (fol. 381v):

"Списана у пристава Матвея Кунгурцова, привез ис Москвы тетратку

706 майя 15-го." It is a reasonable hypothesis that the compiler made a

consistent effort to obtain copies of news as it arrived in the chancery of the

local governor, which presumably would also have been the source of Petrine

decrees, among them the one establishing the new calendar (December 21,

1699) and the Law of Entail (March 24, 1714).

One of the noteworthy features about this collection of news is that it

contains unique or very rare copies from certain of what had originally been

published texts. The very first Petrine Vedomosti are known only from this

manuscript; at least one of the later numbers found here in a manuscript copy

also escaped the attention of A. Pokrovskii, when he prepared the nearly

complete edition of the texts.21 A long sequence of texts relates to events

leading up to and including the Battle of Poltava. Two of the rarer items are

copies from the Tsar's proclamations printed in Ukraine in connection with

Hetman Mazepa's "treason."22 The second of these follows extracts from loan

Maksymovych's explication of the Lord's Prayer, which he published in

Chernihiv in August 1709 and dedicated to Peter and Hetman

SkoropadsTcyi.23 The sequence also contains copies of a pamphlet about the

battle itself and two descriptions of festivities celebrating the victory.24

20)
1711 OIGP, Item 54, Nos. 2, 7 (two different items are numbered 7),

8-Ю, 12 (of 16);
OINK, Item 90, No. 11 (of 14, only 4 of which extant)

1712 OIGP, Item 65, No. 2 (of 13)
1713 OIGP, No. 74, Nos. 3, 6 and 3 unnumbered (of 22, several

unnumbered)
1714 OIGP, No. 138, unnumbered (of 5)
1715 OIGP, No. 177, unnumbered (of 11).

21 See Kharlampovich, "Vedomosti." The edition is Vedomosti vremeni Petra Velikogo, 2
vols. (Moscow, 1903-1906).

a T h e texts are on fols. 415-17 and441-47v. The text of the first has been published in
Pis'ma і bumagi Imperatora Petra Velikogo IX, vyp. 1 (M.-L., 1950), 38—41, from one of
multiple copies in the "Malorossiiskie delà." For some reason, this edition is not recorded in
OINK (it is not identical with item 70 there; thus presumably it is not item 845 listed in
Iakim Zapasko and Iaroslav Isaevych, Pamiatky knyzhkovoho mystetstva. Kataloh
starodrukiv, vydanykh na Ukraini II, pt. 1 [1701-1764] (L'viv, 1984), 24). The second text
is that described in Opisanie izdanii napechatannykh pri Petre I. Svodnyi katalog.
Dopolneniia i prilozheniia, сотр. Т. A. Bykova et al. (L., 1972), No. 328, p. 86.

23 See Zapasko and Isaevych, Pamiatky, No. 848, p. 24, and V. P. Grebeniuk, ed.,
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We know the names of several individuals from whom the compiler

obtained his material. In 1704, he copied from a certain Osip Tepliashin texts

celebrating victories of Peter—in one case a description of triumphal gates

erected in 1703 that were decorated with various mythological figures, and in

the second case an allegorical theatrical presentation given in Moscow at

Shrovetide 1704.25 In 1704 he also copied a tale about a miraculous

appearance of the Virgin Mary in Solikamsk from a manuscript of the text

owned by Afanasii Maksimov syn Nevolin, who, as noted above, a few years

later was а "подьякон" in the court of the bishop. In 1706, our compiler

copied "у ратушского подьячего Михаила Автамонова ис Хорошево" the

"Arithmetic" published for Peter in Amsterdam in 1699 by Tessing (fol.

88v).26 While he does not specify the individuals who provided him with

texts in other cases, the same copyist left an inscription as late as July 16,

1714, on a copy from a decree published in St. Petersburg a month earlier.27

In summary, we can see from the example of "Anatolu's Miscellany" the

value of examining closely the cultural life of Russia's provinces in the

Petrine era, a study that means we must examine provincial chanceries and

libraries and track down the materials they once contained which have since

been dispersed. A study of Church administration in Viatka during the first

quarter of the eighteenth century, with an examination of the manuscript

hands and paper used by the various secretaries, likely will enable us to

identify the compiler of "Anatolu's Miscellany," who wrote in a distinctive

cursive. At a time when the archbishop was allegedly distinguished for his

lack of education, at least one individual working for him seems to have had

rather broad interests and even (by the standards of the day in Muscovy) some

pretense of learning. Church and secular administration seem to have worked

closely together, in the interest of keeping well informed about the news and

sharing books. It may turn out on close examination that even the

condemnation of Bishop Dionisii as "ill-educated and unenterprising" will

have to be revised.28

University of Washington, Seattle

Panegiricheslcaia literatura petrovskogo vremeni (M., 1979), 58-59.
2 4 These texts are on fols. 425-34v, 448-49v, and correspond to OINK, Nos. 72-74.
25 See inscriptions on fols. 292, 334. Note that Mazunin, "Slaviano-russkie rukopisi,"

381, mis-read the year in both inscriptions as 1709. The texts are from the books described
in OINK, Items 28, 32.

2 6The book is that described in OINK, App. I, 279-81.
27 "Списано июля 16" (fol. 556). The text is the decree listed in ОЮР, No. 109, p. 156.
28 The characterization is that by Emmausskii, Istoricheskii ocherk, 214.



Pre-Petrine Law and Western Law:

The Influence of Roman and Canon Law*

GEORGE G. WEICKHARDT

What is the relationship between pre-Petrine law and Western law, if any?
Two legal systems may be compared in terms of both influence and similarity.
In other words, one can analyze both the extent to which pre-Petrine law
borrowed legal concepts from the West (or vice versa) and the extent to which
pre-Petrine law, with or without Western influence, resembled Western law or
developed in the same way as Western law. Indeed, with or without
borrowings from each other, two legal systems may resemble each other
because they grew from the same roots or shared common influences. This
study will conclude that, while Western law had negligible direct influence on
pre-Petrine law, both nonetheless developed in the same way, so that by the
seventeenth century, they were similar in many important respects. These
similarities probably stem chiefly from the influence on both of Roman legal
concepts which, in both cases, arrived through canon law. In Russia the
absorption of Roman legal concepts was much later and much less thorough
than in the West.

Many meaningless and poorly focused questions have been posed about
whether pre-Petrine civilization was "Western" versus "Eastern" or "European"
versus "Asian," or whether it was a unique Slavic-Orthodox civilization.
Western law, however, has some fairly distinct characteristics, and it is
feasible and meaningful to ask to what extent another legal system shares or
has borrowed these characteristics. One can address these questions without
having to resolve the ultimate and probably meaningless question of whether
Rus' law was "essentially" Western, Byzantine, or something else.

The author would like to thank Daniel Kaiser, Richard Hellie, and James Gordley for
their helpful insights on earlier drafts of this article.

1 For example, the term "Western" can have any number of meanings which vary,
depending on whether one is speaking of religion, social organization, political concepts, or
technology. Moreover, many cultures, such as Japan, have borrowed extensively from the West
and yet have remained unique. Indeed, Western civilization itself, as it arose in the Middle
Ages, was a unique combination of Classical, Christian, and Teutonic elements. Rus' civilization
was, likewise, a unique combination of Slavic, Byzantine, Scandinavian, Mongol, and Western
components, and it would be a futile exercise to determine whether it was "essentially" or
"predominantly" derived from one or another.



PRE-PETRINE LAW AND WESTERN LAW 757

"Western law," as used here, refers to the legal systems and concepts
developed in the Roman Catholic portion of Europe in the pre-Reformation
period. The legal systems of the peoples and nations of this portion of Europe
went through a fairly similar evolution in the eleventh through the fourteenth
centuries. One of the few attempts to enumerate the distinctive features of
Western law as developed in this period is that of Harold Berman in his
controversial but influential Law and Revolution, which may be briefly
summarized as follows:

1. Law and legal institutions and processes are separate and sharply
distinguishable from religion, politics, custom, and morality. By contrast,
Islamic law has remained embedded in religion, and traditional Chinese civil
law was indistinguishable from custom and Confucian morality.

2. Legal institutions and processes are entrusted to a special corps of legal
specialists: lawyers, judges, legislators, and legal scholars.

3. Legal professionals are specially trained in a distinct body of higher
learning with its own literature and schools.

4. Law includes not only legal institutions, legislation, and legal decisions,
but also what legal scholars say or theorize about law.

5. Law is conceived of as an integrated and consistent body or system
which develops or grows over time by its own internal logic, but which also
adapts the old to the new.

6. Law is conceived of as binding on the state itself. While a monarch may
make law, he may not make it arbitrarily, and, until he has remade it lawfully,
he is bound by it.

7. Diverse legal jurisdictions and systems coexist and, to some extent,
compete. In the medieval West, royal law coexisted with canon law, urban
charters, the law merchant, feudal law, and manorial law.

While one may find one or more of these features in other legal systems,
this particular combination of features, according to Berman, was peculiar to

2 Harold J. Berman, Law and Revolution (Cambridge, Mass.: Harvard University Press,
1983), 7-10. Berman is certainly not beyond criticism for his approach. For a critical review,
see Edward Peters, "The Origins of the Western Legal Tradition," Harvard Law Review, 98,
No. 3 (Jan. 1985): 686-96. Richard Helmholz, "Harold Berman's Accomplishment as a Legal
Historian," Emory Law Journal, 42 (1993): 475—96, on the other hand, concludes that Berman's
work was a major and seminal development in the study of Western legal history and
recommends that it be used as a paradigm for the study of other legal systems. After reviewing
the vast critical treatment of Berman's work, as well as scholarship derived from it, Helmholz
concludes that most of Berman's major conclusions have been accepted, in particular the
importance he attributes to canon law in the development of Western legal theory. Those who
question Berman's approach will find that the essential unity of Western law and the strong
influence on it of canon law are accepted in even more traditional approaches to Western legal
history such as O. F. Robinson, T. D. Fergus, and Wm. Gordon, An Introduction To European
Legal History (London: Abington, 1985), 1-207.
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the West and was one of the distinctive features of Western civilization.
Berman also sees a distinctive pattern of evolution in Western law. Much of
Berman's study is devoted to how Western law developed modern concepts of
crime and punishment, and rational methods of adjudication, in the Weberian
sense. While wergild and trial by ordeal, combat and compurgation still
prevailed in 1050, Western law thereafter developed the concept of the felony
and rational methods for determining the facts, such as documentary evidence
and eyewitness testimony. Berman emphasizes the strong influence of canon
law on these developments.

Pre-Petrine Russia clearly lacked law schools, legal scholars, legal theory,
and true lawyers. Thus, it also lacked the dialectic relationship between theory
and practice which distinguished Western law. While there were thinkers and

4

statesmen in Russia who considered the overall role of law in statecraft, law
never became a distinct body of higher learning. Several provisions of
substantive law also distinguished Muscovite law from Western law.
Muscovite law on dishonor, clan redemption, "red handed" evidence, service
land, and the strict dichotomy between a civil trial and criminal investigation
had only few and distant analogs in the West, although analogs there were.
But there were substantial regional variations among Western legal systems,
such as the well-known preference of the English for judge-made (common)
law versus the continental preference for codification of legal rules. Even with
these acknowledged differences, Western and pre-Petrine law were still similar
in the other fundamental ways outlined by Berman.

The present study will analyze these fundamental similarities and how they
came about, demonstrating that they were more than coincidental. Because a
study of this length cannot hope to cover all areas of the law, the focus here
will be on criminal law and the law of evidence or modes of proof. Three
common influences on pre-Petrine and Western law will be considered: folk
law, Christianity, and Roman law. The folk law traditions of Rus' and
Western Europe were similar, but Western law became very Romanized in the

3 There was of course much that was rational about ordeal and compurgation in practice as
there was likewise much that was irrational about the early use of eyewitness testimony, but
there was in later practice a shift away from modes of proof based on divine intervention and to
modes of proof based on evidence.

4 George G. Weickhardt, "Seventeenth Century Political Thought," Russian History, 21 (fall
1994): 316-337.

5 For "redhanded evidence" and the dichotomy between civil trial and criminal
investigation, see George G. Weickhardt, "Due Process and Equal Justice in the Muscovite
Codes," The Russian Review, 51 (October 1992): 463-80. For clan redemption and service land,
see idem, "The Pre-Petrine Law of Property," Slavic Review, 52, No. 4 (winter 1993): 663-79.
For dishonor, see Nancy Shields Kollmann, "Honor and Dishonor in Early Modern Russia,"
Forschungen zur Osteuropaischen Geschichte, 46 (1992): 131—46.
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eleventh through fourteenth centuries, largely through the medium of canon

law. In Rus', Byzantine law, a cousin or child of Roman law, was imported

and preserved by the Orthodox Church, which championed its adoption in

secular practice. The principal differences were that the evolution of Russian

law from folk law to modern rational law lagged several centuries behind the

West and the adoption of Roman legal principles was only partial.

The Soviet-era works of Shchapov have traced the incorporation of

Byzantine legal texts into the Pilot's Book {Kormchaia kniga), the Rus'

compilation of canon law, during the twelfth through the fourteenth centuries.

Shchapov, however, recognizes that the impact of these Byzantine texts on

secular law came only later. Daniel Kaiser and the author have already traced

much of this evolution, and the slow and selective absorption of Byzantine

norms has been extensively described by the pre-Revolutionary scholars Tiktin
9

and Benemanskii. Kaiser, Benemanskii, and Tiktin all emphasize the role of

the Rus' Church in the adoption of Byzantine legal norms. The Church

adopted these norms for its own canonical courts, and churchmen pressured

secular authorities to adopt them, as well. The churchmen gradually succeeded

in doing so only over the course of several centuries. Rus' borrowings from

Byzantine law were, however, discrete. As we will see, borrowing was not as

immediate and pervasive as was the case with Roman law in the West, but it

was a matter of gradual and highly selective use of sources which had been

known and available long before any borrowing occurred.

The first great codification of law in Rus' was the Rus' Law (Russkaia

Pravda), which exists in a short version dating from the eleventh century and

an expanded version dating from the twelfth century. The Rus' Law is a

6 la. N. Shchapov, "Drevnerusskie kniazheskie ustavy і tserkov' ν feodal'nom razvitii Rusi ν
X-XIV vv.," Istoriia SSSR 15, No.3 (May-June 1970): 125-36; idem, "Tserkov1 ν sisteme
gosudarstvennoi vlasti drevnei Rusi," in A. P. Novosel'tsev et al., Drevnerusskoe gosudarstvo і
ego mezhdunarodnoe znachenie (Moscow: Nauka, 1965); idem, Kniazheskie ustavy і tserkov' ν
drevnei Rusi. XI-XIV vv. (Moscow: Nauka, 1972); idem, Vizantiiskoe i iuzhnoslavtanskoe
pravovoe nasledie na Rusi ν Xl—ХШ vv. (Moscow: Nauka, 1978); idem, Gosudarstvo i tservkov'
Drevnei Rusi X-XIII vv. (Moscow: Nauka, 1989).

7 Daniel H. Kaiser, The Growth of the Law in Medieval Russia (Princeton, NJ: Princeton
University Press, 1980).

8 George G. Weickhardt, "Due Process and Equal Justice"; idem, "Pre-Petrine Law"; for
the substantial influence of Byzantine law on Russian property law see idem, "Legal Rights of
Women in Russia, 1100—1750," forthcoming in Slavic Review.

9 Mikhail Benemanskii, Zakon Gradskii. Znachenie ego ν russkom prave (Moscow:
Pechatnia A. Snegirovoi, 1917); N. I. Tiktin, Vizantiiskoe pravo как istochnik Ulozheniia 1648
[sic] goda i novovkaznykh statei (Odessa: Tip. Shtaba Okruga, 1898).

1 0 Tiktin, 17-22; Kaiser, 165-74; Benemanskii, passim.
" Rossiisskoe zakonodatel'stvo X—XX vekov 1, Zakonodateistvo Drevnei Rusi (henceforth,

RZ), O. I. Chistiakov, ed., (Moscow: Iuridicheskaia literatura, 1984), 47-129; The Laws of
Rus'—Tenth to Fifteenth Centuries, trans, and ed. Daniel H. Kaiser (Salt Lake City: Charles
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species of what have been called the "barbarian" codes (leges barbarorum).
These codes compiled the folk law of the Teutonic and Slavic peoples after
their conversion to Christianity. Other examples are the Salic Law (Lex
Sálica) of the Frankish King Clovis (A.D. 495),'2 the Burgundian Code of
Gundobad (ca. 500), the Code of the Anglo Saxon King Ethelred (ca.
1000), and the Edict of the Lombard King Rothair (643). In Scandinavia,
there were at least twelve regional barbarian codes, some of which took form
as early as the eleventh century. The most comprehensive, however, were the
Gulathing Law and the Frostathing Law of the late thirteenth century. The
barbarian codes shared many common features and provisions, of which the
two most prominent were the elaborate specification of money payments in
composition of the bloodfeud and irrational modes of proof.

The Rus1 Law represents a somewhat earlier phase of legal evolution, where
the blood feud or blood vengeance was partially condoned. Certain male
relatives of a murdered man were still given the right to kill the murderer, but
these same relatives were entitled to receive money payments from the
murderer "if there were no vengeance." Payments varied widely depending on
the class, rank, gender, or occupation of the victim and the type of injury.
Like the other barbarian codes, the Rus' Law treated crimes, even murder, like
torts in modern law. The payment to the family of the victim was thought to
make it whole by restoring its honor. Theft was likewise an offense for which
the thief was to pay monetary compensation in specified amounts to the
victim. Even the most serious crimes were not treated as an offense against the
crown or state requiring punishment.

The barbarian codes also shared provisions for adjudicating guilt or liability
by ordeal, battle, or compurgation. A compurgator in the West, like the
posliukh in the Rus' Law, gave an oath which typically referred to his belief

Schlacks, 1993), 14-40. For an excellent history of the development of the Rus' Law, see L. V.
Cherepnin, "Obshchestvenno-politicheskie otnoshenia ν drevnei Rusi i Russkaia Pravda," in A.
P. Novoselvtsev et al., Drevnerusskoe gosudarstvo i ego mezhdunarodnoe znachenie (Moscow:
Nauka, 1965), 128-278.

1 2 Katherine Fischer Drew, The Laws of the Salían Franks (Philadelphia, Penn.: University of
Pennsylvania Press, 1991).

13 Katherine Fischer Drew, The Burgundian Code (Philadelphia, Penn.: University of
Pennsylvania Press, 1949).

14 Agnes J. Robertson, ed., The Laws of the Kings of England from Edmund to Henry I
(Cambridge: The University Press, 1925), 45-134.

15 Katherine Fischer Drew, The Lombard Laws (Philadelphia, Penn.: University of
Pennsylvania Press, 1973).

16 T. K. Derry, A History of Scandinavia (Minneapolis, Minn.: University of Minnesota
Press, 1979), 56; Laurence M. Larson, trans., The Earliest Norwegian Laws (New York:
Columbia University Press, 1935).
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in the honesty or good reputation of a party rather than to observed facts or
events.

The money payments for composition were called wergild in the Salic Law
and vira in the Rus' Law. The word vira was probably derived from the Old
Norse word verr (man). This, along with some evidence of common legal
formulas, has caused some scholars to suggest Scandinavian influence on the
concept of wergild as developed in Rus'. Other persuasive evidence militates
against Scandinavian influence.

Other scholars believe that the similarity of the Rus' Law to earlier
barbarian codes like the Salic Law is, in fact, so close as to indicate either
derivation of both from a common folk law source or outright borrowing.

20

This approach has been explored in depth by the Soviet scholar Sverdlov and,
to some extent, by Bartlett. Sverdlov notes similarities between articles 1-18
of the Short version of the Rus' Law and certain provisions of the Salic Law
and contends that the Salic Law was the source of these articles. While
Sverdlov's argument is generally persuasive, he pushes it too far. The
purportedly similar provisions—which concern payments in compensation for
theft of horses, pigs, sheep, beehives, boats, dogs, falcons, hay, slaves,
weapons, as well as provisions concerning wounds, plowing another's land
and the so-called confrontaient or svod—bear various degrees of similarity
ranging from close to vague. Bartlett argues that the concept of trial by ordeal
spread from the Salian Franks to the periphery of Europe, including Rus'.

The substantial number of similar provisions suggests some use of the
Salic Law (or other Teutonic codes similar to it) as a source for the Rus' Law,
but the degree of similarity is, in general, too remote to posit borrowing in
any but the loosest and most selective sense. The Salic Law is, moreover, a
much larger and more complex code than either the Short or Extended version
of the Rus' Law, and very few of its many sections have analogs in the Rus'
Law. In the final analysis, we can only speculate about influence and
borrowing. Other explanations of similarity besides borrowing are, of course,
possible. Many primitive dyadic legal systems are similar, and composition of
the blood feud is, in fact, a feature of non-Indo-European primitive legal

17 Berman, 58-59; Kaiser, 130-32.
18 W. K. Matthews, Russian Historical Grammar (London: University of London, The

Athlone Press, 1960), 140. George Krugovoy, "A Norman Legal Formula in Russian Chronicles

and 'Slovo o pólku Igoreve'," Canadian Slavonic Papers, 11, no. 4, (1969): 497-514.
19 Henrik Birnbaum, "On Old Russian and Old Scandinavian Legal Language, Some

Comparative Notes on Style and Syntax," Scando-Slavica, 7 (1962): 115—40, especially 116.
2 0 M. V. Sverdlov, "K istorii teksta Kratkoi Redaktsii Russkoi Pravdy," Vspomagatel'nye

istoricheskie distsipliny, 10(1978): 135-59.
21 Robert Bartlett, Trial by Fire and Water (Oxford UK: Clarendon Press, 1986), 44-47, 59,

93.
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systems, as well. A tribal or clan-oriented society at some point typically
seeks to find a way to terminate the endless cycle of murders which blood
feuds engender. It is not necessary to assume that the Slavs would need to
borrow from the Germans, or anyone else, to arrive at the solution of
composition. Similarly, trial by ordeal or battle is common in primitive legal
systems.

The important point, nevertheless, is that Rus' written law began with a
codification of folk law similar to those of the Teutonic tribes in Western
Europe. The principal difference was one of timing. The Rus' Law was some
six or seven centuries later than the barbarian codes of Germany, France,
England, and Italy. This difference in timing is obviously related to the fact
that Christianization (and the introduction of literate culture) was likewise at
least four or five centuries later in Rus' than among Teutonic tribes like the
Franks and Lombards.

Rus' not only enacted a secular code similar to the barbarian codes of the
West, but also, as did Western legal systems, made a key distinction early in
its legal development between secular and canon law. In Rus' as in the West,
canon law not only focused on different subjects, but the Church also had its
own system of courts staffed by clerics. These courts possessed jurisdiction
over lay people only as to particular subjects such as the family, marriage, and
sexual offenses, but they exercised exclusive jurisdiction over Church people
as to all subjects. This division of jurisdiction had been made in the West even
in the Dark Ages, and became even sharper and more pronounced in the
eleventh through the thirteenth centuries.

The secular/canon law dichotomy had immense significance for the
development of Western and Russian law. In many cultures, law has remained
embedded in religion. Separating secular and canon law meant, essentially, that
secular law regulating crimes, contracts, property, and torts could become
autonomous from the institution of the Church. Where law remains embedded
in religion, as in Islam and in Hindu law, a vastly different type of legal
system is likely to result. It should, however, be borne in mind that the
dichotomy between secular and canon law in the West did not mean that
Christianity had no influence on secular law. To be sure, it had fundamental
and seminal effects on concepts of justice and punishment. Nonetheless,
secular law could develop in the hands of laymen and focus more on the
concerns of this world.

The birth of canon law in Rus' coincided roughly with the Rus' Law. The
Statute of Vladimir, which probably dates originally from the eleventh

22 RZ, 139-40; Laws of Rus', A2-AA; la. N. Shchapov, ed., Drevnerusskie kniazheshie ustavy
Xf-XVvv., (Moscow: "Nauka," 1976).
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century, defined the jurisdiction of the Church courts in Rus' to include
adultery, rape, abduction of women for marriage, folk healing (medicine was
theoretically under the control of the Church), witchcraft, heresy, and domestic
violence. The Church courts were also given jurisdiction over all matters
relating to Church people, such as priests, monks, sacristans, etc. The Statute
of Vladimir also specifically prohibited the secular authorities and courts from
interfering with canonical jurisdiction.

The Statute of Iaroslav, which dates according to various authorities from
the eleventh through the thirteenth centuries, provides for payments similar to
wergild for composition of certain offenses within clerical jurisdiction. This
aspect of early canon law, like the Rus' Law, thus had a distinctly folk-law
rather than Byzantine cast. But the Statute of Iaroslav did provide that offenses
such as consensual sexual relations between Church people, incest, sexual
relations between related persons, sexual relations between one person and two
brothers or two sisters, bigamy, and polygamy were punishable by a payment
to the metropolitan, penance, punishment, or all three. In subsequent
centuries, canonical jurisdiction expanded as the Church acquired substantial
landed property. Peasants and artisans residing on such property became
subject to the jurisdiction of Church courts.

Little of Byzantine law can be found in the specific provisions of either the
Rus' Law or the Statutes of Vladimir and Iaroslav. Perhaps the most
immediate influence of Byzantine law on the law of Rus' at this point in its
development was not the borrowing of specific provisions of Byzantine codes,
but the distinction between canon and secular law, which presumably came
about when the early (Byzantine) prelates of the Rus' Church demanded that
the prince allow them to have their own courts, as they had at home.

By the time Rus' had codified its folk law, the West was already entering a
revolutionary new phase of legal development. This legal revolution
transformed Western law from folk law into the sophisticated system described
by Berman. This legal revolution had several aspects.

First, and perhaps most important, was the rediscovery, study, and
"acceptance" of Roman law. In the late eleventh century, the Corpus Juris
Civilis of Justinian became part of the curriculum of study at Bologna. The
Corpus Juris, compiled in 534, consisted of thousands of pages, including a
code (Codex), new decrees (Novellae), a summary of legal principles or
institutes (Institutionum), and legal commentaries by Roman scholars or
digests (Digesta). This monumental compendium of Roman law contained not
only a comprehensive system and theory of jurisprudence, but also the concept

23 RZ, 168-70; Laws ofRus\ 44-50.
24 See works cited in note 6, above.
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of a law-based society. Moreover, the Digesta was a discussion of legal
principles which demonstrated legal reasoning, analysis, and argument.

Detailed study of the Corpus Juris was taken up in other universities
throughout Catholic Europe, including Paris in the twelfth century, Oxford in
the thirteenth century, Heidelberg, and Karlovy (in Prague) and Cracow
Universities in the eastern part of Catholic Europe in the late fourteenth
century. In a lengthy curriculum of study, Greek dialectical reasoning was
applied to resolving the various contradictory points in the Corpus Juris. To
understand the vast Corpus Juris required nothing less: those who have
attempted to grapple with it soon understand that it is difficult to understand
any of it without understanding all of it. It contains many unstated
assumptions and seeming inconsistencies. The graduates from the law faculties
of these new universities became lawyers and legal scholars throughout
Catholic Europe. The first and most direct impact of the rediscovery of Roman
law was on Western canon law, which became an elaborate structure of written
codes, papal decrees, scholarly treatises, and legal institutions and processes.

The second important aspect of this legal revolution was the establishment
of royal courts and the development of the concept of the felony. By the
thirteenth century, Roman law had exercised a substantial impact on secular
law. While there was little distinction between criminal and civil law in the
barbarian codes, Roman law had clearly distinguished public prosecutions
(publica iudicia), for such things as murder, from private actions (actio), for
such things as compensation for damage to property. The Christian concept
of mortal sin also had significant effect on the development of the concept of
felony, which, simply stated, conceived certain crimes as morally repugnant.
Christianity, with its focus on sin, guilt, and penance, demanded that immoral
acts be punished. Canon law also came to focus upon the degree of fault and
moral blameworthiness of criminal behavior. The distinctions between
premeditated, intentional but unpremeditated, reckless, negligent, and
justifiable conduct became well-developed. The idea also developed that
particularly heinous conduct, such as murder and robbery, was an offense not
only against the victim, but also against the king and his "peace." During the
reigns of Henry II in England (the Assize of Clarendon of 1167), Phillip
Augustus of France (1180-1223), and Roger II of the Norman Kingdom of

2 5 For a concise summary of the study of Roman law in medieval Europe, see Charles
Donahue, "Law, Civil—Corpus Juris, Revival and Spread," in Joseph Strayer, ed., Dictionary of
the Middle Ages (New York: Charles Scribner's Sons, 1986), 7: 418-25; for general histories of
law in Western Europe, see J. M. Kelly, A Short History of Western Legal Theory (Oxford:
Clarendon Press, 1992) and Robinson, Fergus and Gordon, European Legal History, chaps. 1-4.

2 6 Imperatoris Justiniani Institutionum (Latin text and English translation by J. B. Moyle)
(Oxford: Clarendon Press, 1916), 627-60.
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Sicily, royal courts were established for the prosecution of felonies. Murder
became a crime punishable by state authorities.

Third, irrational methods of adjudication (trial by ordeal and battle) were
replaced by reliance on documentary evidence and examination of witnesses
with firsthand knowledge of the facts. The Fourth Lateran Council in 1215
prohibited the participation of priests in ordeals, which were essentially
eliminated as a trial technique. Trial by battle was abolished by statute in
France in 1268, and by roughly 1300, irrational modes of proof had been
drastically limited in England, as well. In England and Denmark ordeal was
initially replaced by group inquests (originally called juries in England). At
first, these inquests resembled compurgation, but eventually the technique of
examining individual witnesses as to their knowledge of the facts was adopted
from canonical procedure. In other jurisdictions new modes of proof were
introduced, such as torture, which were thought of as rational at the time (at
least torture did not depend on the principle of divine intervention as did
ordeal).

Rus', which had enacted its first barbarian code in the eleventh century,
missed most of this revolution, or at least experienced it only much later. It
entirely missed the rediscovery of Roman law and its disciplined study at
universities. Not only did Christianity and the barbarian code phase of legal
development come to Rus' later, but Russia also developed the law of crimes
and rational procedures for determining guilt and liability several centuries later
than the West.

These developments in Russian law were produced at least in part by the
absorption of Roman legal principles, which had been imported through
Byzantine law. Byzantine law also developed from the Corpus Juris, but in a
different direction. While Western Europe attempted to understand the Corpus
Juris in all its complexity, the later Byzantine emperors of the Isaurian and

27 For Berman 's treatment of this subject, see Berman, 165-254 and 404-519 . The classic
work on the influence of canon law on concepts of fault in criminal procedure is Stephan
Kuttner, Kanonistische Schuldlehre (Vatican City: 1935); for general treatment of influence of
canon law on Western constitutional law, see Brian Tierney, Religion, Law and the Growth of
Constitutional Thought, 1150-1650 (Cambridge: Cambridge University Press, 1982); for the
influence of canon law on procedure, see Kelly, Western Legal Theory, chap. 4 and Robinson,
European Legal History, chaps. 5 and 7.

28 The disappearance of trial by battle and ordeal and the introduction of rational modes of
proof was, of course, a complex evolution, described by Bartlett, Trial by Fire and Water and
Kenneth Pennington, The Prince and the Law: Sovereignty and Rights in the Western Legal
Tradition 1200-1600 (Berkeley-Los Angeles: University of California Press, 1982), chap. 4.

29 Bartlett, Trial, 103-166.
30 John P. Dawson, The Oracles of the Law (Westport, Conn.: Greenwood Press, 1978), 180.

For a succinct description of canonical procedures, see Robinson, European Legal History, 1 4 8 -
50.
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Macedonian dynasties (eighth and ninth centuries A.D.) instead attempted to
simplify the complex body of law they had inherited from Justinian. Indeed,
the law school in Constantinople was closed for most of the last quarter of the
first millennium.

The two codifications which had the greatest impact on Rus' law were the
Écloga ("Selections") of Leo III, the Isaurian (A.D. 739)" and the Procheiros
nomos ("Law Manual") of Basil I, the Macedonian (ca. A.D. 869). As
opposed to the thousands of pages of the Corpus Juris, the Écloga covers only
ninety pages and the Procheiros nomos only about a hundred pages in modern
printed editions. These are statutes, pure and simple, and contain no discussion
of legal principles such as one could find in the Digesta and Institutionum.
The preamble to the Procheiros nomos specifically states that its goal is to
simplify the law. Both statutes were, nonetheless, derived almost entirely from
the Corpus Juris. They were, however, in Greek, rather than Latin. Both were
also mostly devoted to such subjects as betrothal, marriage, divorce, wills,

34

inheritances, and property transactions such as sales, leases, and deposits.
While these portions of the two statutes had influence on Rus' canon, family,
property, and commercial law, they will not be considered here. Instead, this
study will focus on the chapters in each statute on testimony and on crimes
and punishments, both of which had considerable influence on Rus' law.

The two Byzantine statutes were quite similar in their penal and testimonial
provisions. The chapters on crimes and punishments (chapter 17 of the Écloga
and 39 of the Procheiros nomos) each defined a wide variety of crimes and
prescribed a punishment for each. The Écloga enumerated sixty-one crimes and
the Procheiros nomos, eighty-six. The punishments were somewhat lighter in
the earlier statute and Leo, in fact, claimed in his preamble that his goal was
to Christianize the law. Both statutes distinguished between intentional and
unintentional murder, as well as murder in self-defense, and distinguished as

31 It was reopened in 1045. Robert Byron, The Byzantine Achievement (London and N e w
York: Routledge and Kegan Paul, 1929), 116-21 .

32 Ekloga, vizantiiskii mkonodatel'nyi svod VIII veka, intro. and trans, into modern Russian
by Ye. E. Lipshits (Moscow: Nauka, 1965), 63-64 . For an English translation of a close
equivalent of the Écloga, see Edwin H. Freshfield, A Revised Manual of Roman Law, Founded
upon the Écloga of Leo III and Constantine V of Isauria, Écloga Privata Aucta (Cambridge:
Cambridge University Press, 1927). Citations to the Écloga will be to the latter edition.

33 Edwin H. Freshfield, A Manual of Eastern Roman Law, The Procheiros Nomos
(Cambridge: Cambridge University Press, 1928).

34 For a good description of Byzantine law in practice, see Rosemary Morris, "Dispute
Settlement in The Byzantine Provinces in the Tenth Century," in Wendy Davies and Paul
Fouracre, The Settlement of Disputes In Early Medieval Europe (Cambridge: Cambridge
University Press, 1986), 125-48.

35 For an analysis of the influence of Byzantine law on Russian law relating to w o m e n ' s
property rights, see Weickhardt, "Legal Rights of Women."
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well between negligent and accidental harm. The Procheiros nomos, for
example, punished willful murder by death, while manslaughter was
punishable by exile (PN 39:79, 86). The Écloga distinguished between death
in a fight where dangerous weapons were used, which was punishable by the
cutting off of a hand, from death occasioned by a "lighter missile," punishable
by flogging (E 17:47). A property owner was not liable for damage to
adjoining property by a fire started accidentally, but he was for a fire starting
due to his carelessness. Intentional arson was punishable by death (E 17:41).
Both statutes dealt, as well, with treason, theft, battery, and a variety of sexual
crimes (rape, incest, etc.). In general, the most serious crimes were punishable
by death, mutilation (cutting off of hands, nose slitting), and flogging. Others
were punishable by fines and exile. In the case of theft, the Écloga specified
more severe punishments for second-time offenders (E 17:50). The concepts of
complicity, conspiracy, and aiding and abetting were also employed (PN
39:24, 36, 37). In sum, the two Byzantine statutes were based on Roman
concepts of crime and punishment. Under Roman law, punishment was
harsher for intentional crimes and for crimes causing greater injury. This is in
contrast to the wergild principles of the barbarian codes, where the intent and
punishment are not relevant. Russian law would eventually absorb these
Roman concepts.

The chapters on testimony (chapter 15 in the Écloga and 27 in the
Procheiros nomos) were also similar to each other. They each required
testimony from trustworthy and unbiased witnesses (£15:1; ΡΝ2ΊΛ, 8). The
Écloga required a preliminary determination by the judge as to the reliability
and objectivity of the witnesses (E 15:1, 5). Various provisions in the statutes
barred testimony from ignoble persons or persons "not of honorable rank,"
slaves, paupers, and adulterers (E 15:1, 6; PN Π:\, 26). Both statutes also
barred hearsay and compelling a witness to give testimony against himself (E
15:4, 15; PN 27:18, 31). The Procheiros nomos required debts to be proved by
a writing witnessed by five persons (PN 27:3). The Écloga required a
minimum number of witnesses for all cases (5 or 2-3, depending on the
matter to be proved) (E 15:18, 19). The Procheiros nomos, on the other hand,
emphasized the credibility rather than the number of witnesses (PN 27:13).
Perjury was made a crime (PN 39:65). Eventually, Russian law was to absorb
the Écloga's scheme of requiring a minimum number of witnesses of certain
minimum social status. More importantly, it was to adopt, eventually, the

36 Citation to the Procheiros nomos will be by the abbreviation "PN," followed by the
chapter number, a colon, and then the article number. Citation to the Écloga will be by the
abbreviation "E" and the same notation as to chapter and article.
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more general Byzantine concept of resolving factual disputes by testimony of
competent and reliable witnesses.

Kaiser has observed that these two Byzantine statutes represent a different
phase in Byzantine law than the Corpus Juris, one might even say a
retrogression. One might say that they bear the same relation to Roman law,
as compiled in the Corpus Juris, as Byzantine art bears to classic Greek and
Roman art. Later emperors found the highly elaborate and sophisticated
provisions of the Corpus Juris unsuitable. While it would take professional
lawyers to understand the vast Corpus Juris, the Écloga and Procheiros nomos
were much simpler and shorter statutes which laymen could more easily
understand and administer.

At the same time, both the Écloga and Procheiros nomos retained many of
the advanced features of the Corpus Juris. Unlike the Rus' Law and like the
Roman law, the Écloga and Procheiros nomos clearly distinguished criminal
law from civil law and codified a system of state-imposed punishments and
rational evidentiary procedures. The evidentiary provisions in many ways
represent an advance in clarity and utility over the Corpus Juris. Evidence and
trial procedure were, in fact, not even discussed in the Institutionum, and were

38

given scant and scattered attention in the Digesta. While the Byzantines also
continued to use professional lawyers as judges, the Écloga and Procheiros
nomos performed the invaluable service of stating a simplified but rational
procedure for examining witnesses which could be understood by an official
who had no elaborate legal training. The simplification of the law in these
statutes was to have great significance for the development of Russian law. No
universities or lengthy curricula of study would be necessary to understand
these statutes. It was thus unnecessary for a nation which chose to "accept"
them to create a caste of professional legal scholars or lawyers.

There is considerable diversity of opinion as to when the two Byzantine
statutes became available in Rus' in Slavonic translation. A recent study has
argued persuasively from linguistic evidence that the Écloga was translated
into a form of Slavonic similar to that in the Rus' Law as early as the

40

eleventh century. Most earlier scholarship dates the arrival of Slavonic

" K a i s e r , 173-74.
38 Even the vast Digesta devotes relatively little space to witnesses: Corpus luris civilis

(Berlin: August Raabe, 1954) 1:327 (bk. 22, pt. 5).
39 Edwin Hanson Freshfield, Roman Lay.' in the Later Roman Empire, The Isaurian Period,

Eighth Century, The Écloga (Cambridge, UK: Bowes & Bowes, 1932), 2 3 - 2 5 , 4 8 - 5 5 .
40 L. V. Milov, "O Drevnerusskom perevode vizantiiskogo kodeksa zakonov VIII veka

(Eklogi)," Istoriia SSSR 1976, no. 1: 142-63.
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translations of the Byzantine statutes from the thirteenth through fifteenth
centuries.

By the thirteenth century, a substantial collection of Byzantine canon law
had been compiled in the Pilot's Book. All editions of the Pilot's Book
included Slavonic translations of the so-called nomocanon (the canons of the
early ecumenical councils of the Christian Church) and at least certain parts of
the Écloga and the Procheiros nomos. A later version of the Kormchaia, which
was available in south Rus' by the end of the thirteenth century, contained
virtually the entire Écloga and Procheiros nomos. The two Byzantine statutes
were also available in a guide for procedure in the canonical courts called the
Merilo pravednoe, which had appeared by at least the fourteenth century. The
chapters on testimony and crimes were also loosely translated and abbreviated
as chapters (entitled "O poslushekh" and "O kaznakh," respectively) of the so-
called Law Books (Knigi zakonniia), which appeared, according to various
scholars, sometime in the thirteenth through the fifteenth century. Thus the
initial use of Byzantine law by the Rus' was in canonical matters, and the two
Byzantine statutes were essentially incorporated into the compendia of canon
law.

Through the medium of canon law, Byzantine concepts of crime were
available to the Rus' perhaps as early as the eleventh century and by the
fifteenth century at the latest. Daniel Kaiser has already traced the evolution of
the wergild or "dyadic" system of Rus' into a "triadic" system of crimes
prosecuted and punished by the prince. Benemanskii has traced the influence
of the Procheiros nomos on this evolution. Only a brief summary of Kaiser's
and Benemanskii's more elaborate descriptions will be provided here. As in the
West, Roman law (in its Byzantine variant) and canon law played a key role in
this process. As noted above, the Statute of Iaroslav contained the concept of
treating certain conduct as morally offensive to and punishable by the Church,
and even the Rus' Law required the composition payment for a crime to be
made to the prince in certain circumstances. Early on, the Rus' Church courts
also employed corporal punishments against both Church people and
laymen.

41 See works by Schapov cited in note 6.
42 The most readily available edition in Western libraries is Drevne-Slavianskaia Kormchaia

XIV Titolov bez tolkovanii: 1, V. N. Beneshevich, ed., St. Petersburg: (Spbg: Tip. Imperatorskoi
Akademii Nauk, 1906); 2, la. N . Shchapov, ed., (Sofia: Izd. Bolgarskoi AN, 1987). This edition
does not contain the Écloga and Procheiros nomos. For a study of the Kormchaia, see P. Ivan
Zuzek, Kormcaja Kniga (Rome: Pont. Institutum Orientalium Studiorum, 1964).

43 Benemanskii, Zakon Gradskii, 3 6 - 9 3 ; Kaiser, 18-39.
44 Kaiser, 6 2 - 9 3 .
45 Benemanskii, 144-47.
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Berman's paradigm of the sponsorship of Roman legal norms by the clergy

(as well as the initial resistance of the Rus' to these norms) is perfectly

illustrated by the following entry for 996 in the Primary Chronicle:

While Vladimir was thus dwelling in the fear of God, the number of bandits

increased, and the bishops, calling to his attention the multiplication of robbers,

inquired why he did not punish them. The Prince answered that he feared the sin

entailed. They replied that he was appointed of God for the chastisement of

malefactors and for the practice of mercy toward the righteous, so that it was

entirely fitting for him to punish a robber condignly, but only after due process of

law. Vladimir accordingly abolished wergild and set out to punish the brigands. The

bishop and the elders then suggested that as wars were frequent, the wergild might

be properly spent for the purchase of arms and horses, to which Vladimir assented.

Thus Vladimir lived according to the prescriptions of his father and his
46

grandfather.

We know from the later compilation of the Rus' Law that wergild was not
eliminated; it was probably only suspended. Obviously, however, punishment
was a concept somewhat alien to Vladimir but fundamental to the Byzantine
clerics mentioned in this passage.

Among the early indications of Byzantine influence on secular law were
several compilations of law by the Church that contained Byzantine norms.
Perhaps the most widely distributed compilation of Byzantine inspiration in
Rus' was the Court Law for the People (Zakon sudnyi liudem). This
compilation was of South or West Slavic origin, but was heavily influenced
by the Écloga. The earliest surviving Rus' version, from Novgorod, dates
from 1280, but it is not clear that this compilation was ever adopted as a
binding code in any part of Rus'. One thoughtful interpretation of the Court
Law concludes that the Church promoted it as a model for the reconstruction
of Rus' after the Mongol invasion. If this is correct, then the Court Law is
one of the best pieces of evidence we have of the sponsorship of Byzantine
legal norms by the Church. In contrast to the wergild system of Rus', the
Court Law, like the Byzantine statutes, treated particularly heinous conduct as

4 6 Translation by Samuel H. Cross, The Russian Primary Chronicle (Cambridge, Mass.:
Harvard University Press, 1930), 210-11 .

4 7 M. N.Tikhomirov, Zakon sudnyi liudem, kratkoi redaktskii (Moscow: Akademii nauk
SSSR, 1961), 104-109; Zakon sudnyi Ljudem (Court Law for the People), trans. H. W. Dewey
and A. M. Kleimola, Michigan Slavic Materials No. 14 (Ann Arbor, Mich.: University of
Michigan Dept. of Slavic Languages and Literatures, 1977), 1—51.

4 8 Ann M. Kleimola, "Law and Social Change in Medieval Russia: The Zakon Sudnyi
Lyudem as a Case Study," Oxford Slavonic Papers 9 (1976): 16-27.
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criminal, rather than merely tortious. It defined numerous offenses such as
murder, brigandage, arson and sexual relations with animals as crimes. The
types of punishment provided include death by sword, flogging, enslavement,
and mutilation, which again showed heavy Byzantine influence. It was also
clear that the prince was to be the judge in such cases. While there is little
evidence that the Court Law was the actual and specific source of later
Russian penal law, subsequent codifications similarly began to treat certain
heinous conduct as crimes.

After the Rus' Law, the next great codification in Rus' was the Pskov
49

Judicial Charter, most of which was compiled in the late fourteenth and
fifteenth centuries. It treated some offenses as crimes. Theft was punishable by
death for the third offense or when committed in the kremlin of the city.
Spies, horse thieves and arsonists were also to be put to death (sections 7 and
8). A princely fine was also payable for tearing another's beard.

The Pskov Charter, however, was only of regional applicability. The Rus'
Law remained in effect in most Rus' lands. It was not in any event until the

50

Muscovite Code (Sudebnik) of 1497 that the concepts of crimes and royal
courts were fully developed. The 1497 Code provided the death penalty for
murder, kidnapping, arson, spying, temple robbery, and second time thievery
(1497: 9, 11). It also specified the death penalty for a "notorious" (zavedomyi)
thief (1497: 8). One perhaps sees in these provisions the influence of the
Byzantine concept of stricter punishment for recidivists, found in the Écloga,
and the Christian concept of stricter punishment for "evil" persons. Special
procedures were provided for prosecuting theft, including torture and
testimony from a certain number of petty nobles or peasants. The Byzantine
concept of commanding the defendant to appear by a summons issued by the
court was adopted, and we also see for the first time a clear specification of
the personnel of secular courts. The 1497 Code specified that boyars and
okol'nichie were to serve as judges. Boyar and okol'nichii were the two
highest ranks in the tsar's service and were reserved for certain families. The
boyars and okol'nichie, of which there were perhaps a dozen at the time, also
served as generals, local administrators and eventually as chancellery chiefs in
the tsar's central administration. They were thus not judicial specialists but
governmental generalists.

The clergy clearly supported the introduction of Byzantine (and Christian)
concepts of crime and punishment. The view of Joseph of Volokolamsk was
emblematic. He strongly advocated the death penalty for the Novgorod
Heretics, and the Church in fact employed death, torture, and imprisonment

4 9 RZ, 1: 3 3 1 ^ 3 ; Laws of Rus', 86-105.
5 0 ÄZ, 2: 113; the 1497 Code will be cited here as "1497:[section number]."
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against heretics in the fifteenth and sixteenth centuries. The growing
influence of Byzantine law is not surprising when one considers that the
Byzantine Empire was one of the few foreign powers, other than the Mongols,
with whom Northeastern Rus' had close relations in the period 1250-1450.
Indeed, the metropolitan during this period continued to be Greek as often as
Russian.

Most of the penal provisions of the 1497 Code were also incorporated in
the Code of 1550. There was also somewhat more detail about trials.
Judicial power was extended to secretaries (d'iaki), the officials who were
eventually to become the closest thing in pre-Petrine Russia to a legal
professional. Unlike the boyars and okol'nichie, the secretaries did not serve as
field commanders and local governors, but they did have administrative
responsibilities in addition to their judicial duties. They were, thus, not
purely legal specialists, but they came close. A secretary was also to record
trial testimony (1550:28). Thus, a system of royal courts manned by
personnel who were, to some extent, judicial specialists and charged with
prosecuting serious crime did not solidify itself in Russia until at least two or
three centuries later than in the West.

The final and most remarkable developments in Muscovite criminal law
came with the Law Code of 1649, which will be considered later after we
have surveyed the development of evidentiary procedure. But even prior to the
1649 Law Code, Russian law was developing in the same direction as
Western law. Canon and Byzantine law played an important role in this
process. This is certainly not surprising inasmuch as the clergy played an
important role in everything which required literacy and learning. The
development of Russian law, however, lagged considerably behind Western
law.

The transition from irrational to rational methods of adjudication has
likewise been described in great detail by Kaiser, at least through the fifteenth
century, and by Benemanskii. Kaiser quite correctly observes that rational
adjudication had not completely displaced irrational methods of adjudication
even in the 1497 Code, despite clerical opposition to judicial duels. If,
however, one traces the history of the Russian law of evidence and civil

51 Benemanskii, 157; David M. Goldfrank, "Theocratic Imperatives, the Transcendent, the
Worldly, and Political Justice in Russia's Early Inquisitions," in Charles Timberlake, ed.,
Religious and Secular Forces in Late Tsarist Russia (Seattle, Wash.: Univ. of Washington Press,
1992), 30-47.

5 2 RZ., 2: 192-95. The 1550 code will be cited here as "1550:[section number]."
5 3 Richard Hellie, The Muscovite Law Code, The Ulozhenie of 1649 (Irvine, Calif.: Charles

Schlacks, 1988). The Ulozhenie will be cited by "U," followed by the chapter number, a colon,
and the article number.
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procedure through the 1649 Law Code, it is apparent that, by that time,
judicial duels and compurgation no longer played a role in Russian law. Of
all the aspects of the Western legal revolution to find parallels in pre-Petrine
Russia, this was the most delayed, lagging almost four centuries after the
triumph of rational procedures in the West.

In tracing this long transition to rational procedures in Rus', one must start
again with the Rus' Law. Although it provided that some matters be settled
by ordeal or compurgation, it also referred occasionally to objective evidence,
such as catching a murderer in the act or catching a thief with stolen goods.
Likewise, when an accused thief maintained that he had purchased the
allegedly stolen goods, he and the victim confronted his seller in a procedure
known as a svod. This seller could, in turn, confront the person from whom
he purchased the goods until the thief was identified. Business partners could
resolve disputes about their shares through an investigation (izvod) of twelve
men, although Kaiser believes that these were character rather than fact

54

witnesses. One scholar sees Byzantine influence behind the development of
the izvod.

As indicated above, the Écloga and Procheiros nomos each contains more
or less rational procedures for eliciting eyewitness or first-hand testimony.
These Byzantine norms initially appear to have had little influence on
procedure in secular courts in Rus'. The canonical courts received them more
readily, and there is reason to believe that they had become the standard guide
for canonical procedure by the fourteenth century. They were incorporated in
such Church compilations as "On Witnesses" and the Merilo pravednoe,
mentioned above. By the same point in time, the canonical courts had also
been organized into territorial units arranged in a hierarchy of which the

56

metropolitan was the highest instance. As in the West, the churchmen in
Rus' took a great interest in the law of evidence and procedure. The spiritual
interest of the Church in any type of oath, sworn testimony, and perjury was
natural, as was its spiritual interest in arrangements which a parishioner made
for passing from this world. It also had a material interest in wills, testaments
and deeds involving gifts of property to the Church. Indeed, the Church was,
along with the government, one of the principal guardians and promoters of
writing, and churchmen were among the few literate elements of the
population (although not all churchmen were literate). Churchmen in Rus' also
obviously regarded judicial duels as inappropriate for their own courts,
especially duels between churchmen, for there is no mention of duels in the

54 Kaiser, 131.
55Milov, 162-63.
56 Shchapov, Kniazheskie ustavy, 311.
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various Church statutes. Even in the secular legislation, a priest, nun or monk
was allowed to hire a fighter if it were necessary to duel.

The influence of Christian and Byzantine concepts can be seen in the
provisions of the Court Law for People relating to evidence and procedure. It
required a prince or judge to conduct a thorough investigation (ispytanie)
among reliable and unbiased witnesses. Hearsay testimony was inadmissible,
but, as in the Écloga, a minimum (but greater) number of witnesses—eleven
for major disputes—was required. Gradually, the churchmen began to exert
some effect on secular procedure. Already in 1410, the Church had taken the
position that those who died in judicial duels were not entitled to a Christian
burial. Maksim Grek, likewise, expressed sharp criticism of judicial duels
and cross-kissing (the type of oath used for the Russian version of
compurgation).

While reserving an important place for judicial duels, the Pskov Charter
and the Muscovite Codes of 1497 and 1550 made some progress in
developing rational methods of adjudication. The Pskov Charter relied on
written deeds in litigation relating to ownership of land, and the two
Muscovite codes relied upon writings not only for trial records and
judgments, but also for manumission of slaves, promissory notes, receipts,
and summonses (1497: 15-28, 35, 40, 42, 66; 1550: 36, 41, 76-77). While
the provisions of the Muscovite codes on dueling are much more elaborate
than the provisions on testimony, both did require witnesses to tell the truth
and testify only to what they had seen. The 1550 Code also did not allow a
matter which could be resolved by a document or testimony to be resolved by
dueling (1550: 15).

The 1497 Code also provided for taking the testimony of five or six deti
boiarskie or peasants in theft and robbery cases to determine whether the
accused was a "notorious" {zavedomyi) thief (1497: 8, 13). This procedure,
which eventually developed into the general investigation (povalnyi obysk),
had several possible origins. One possible source is the Écloga, which, as
indicated above, provides for an inquiry among well-to-do people in the
community and requires a minimum number of witnesses (E 15:1, 18-19).
The general investigation could have also been derived from the Byzantine
inspired sections of the Court Law for the People which required the judge or
prince to conduct a thorough investigation and locate eleven trustworthy

5 7 For the Church statutes, see Laws of Rus', 41 -65 ; for clerical duels see Pskov Charter 2 1 ;

1550:17, 19.
5 8 Kaiser, 144-48.
5 9 V. S. Nersesants, ed., Razvitie russkogo prava ν XV-pervoi polovine XVII v, (Moscow:

Nauka, 1986), 238^41.
6 0 Benemanski, 175.
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witnesses. Another possible source was the izvod in the Rus' Law. Other
possible sources are Western law or common folk law traditions of the Slavic
and Teutonic peoples. As noted above, an inquiry in the community was also
used in England, France, Germany, and Italy. While it is not possible to rule
out any of these sources, the similarity to Byzantine precedents is quite
striking.

In any event, the investigation was further developed in Russia in the 1550
Code, where it was first called obysk. An obysk required the testimony of
fifteen to twenty peasants and was directed at determining whether the accused
was an evil (likhii) man (1550: 52, 58). (This is perhaps another example of
Christian concepts of good and evil appearing in the law.)

The next important codification was the Law Code of 1649. This study
cannot hope to resolve the contentious issue of how many provisions in the
1649 Law Code were borrowed directly from the Procheiros nomos or the
Écloga. We have precious little evidence about how the 1649 Law Code was
drafted, and absolutely none about how earlier Muscovite legislation was
compiled. For most Code sections a scholar's only recourse is to compare the
language of each Muscovite provision to its presumed source. Using this
approach, Benemanskii claimed that 122 of the 967 articles of the 1649 Code
were direct borrowings from the Procheiros nomos, while Tiktin claimed an
even higher number of borrowings. Tiktin employs more than textual
similarity to support his theory of borrowing. He cites earlier research which
enumerated twenty-five articles which the manuscript copy of the Law Code

61

identifies as "from the Procheiros nomos" {iz gradskikh zakonov).
Richard Hellie has carefully examined Tiktin's assignments of direct

borrowing and persuasively demonstrated that Tiktin's conclusions are highly
exaggerated. They are often based on little more than some vague
resemblance in subject matter between provisions of the Law Code and their
presumed source. Hellie considers that no more than fifty articles (about five
percent of the total) are direct borrowings, but he considers in excess of one
hundred additional articles to be indirect borrowings. The areas of direct
borrowing in Hellie's opinion are the provisions on crimes against God, the
Church, the tsar, and the state; military service; relations between and
liabilities of adjoining property owners; and certain business transactions
(these provisions are found in chapters 1, 2, 3, 7, and 10 of the Law Code).
He further believes that all but a few of the provisions of the penal chapter
(22) were either direct or indirect borrowings. Because all of these provisions

61 Tiktin, L. The sections are U 1:1, 2:4, 7:20-29, 10:171, 224-28, 233, 259-60, 272-73,
275-78, 17:15,22:1.

6 2 Richard Hellie, "Byzantine Law in Muscovy," unpublished manuscript.
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cannot be considered here, we shall again limit the present focus to Byzantine
influence on concepts of crime and evidentiary procedure.

While Tiktin's claims of direct borrowing are probably exaggerated, both
he and Benemanskii do pose the issue of borrowing from Byzantine sources
by the draftsmen of the Law Code more broadly in terms of concepts. While
specific articles, for example providing the punishment for a particular crime,
may not have been directly borrowed or copied from the Byzantine statutes,
the draftsmen of the 1649 Law Code were probably influenced in more
fundamental ways. Certainly their underlying concept of a crime or felony as
an offense against the state and punishable by the state owed much to
Byzantine influence, as did the idea of a separate chapter of the Code
containing a lengthy enumeration of crimes and penalties. Both the Byzantine
statutes contained such a chapter, as noted above. Moreover, penalties scaled
to the seriousness of the crime, such as punishing murder with the death
penalty and robbery with knouting and mutilation, had appeared as
punishments in Muscovite legislation long before the 1649 Law Code, largely
due to Byzantine and clerical influence. Likewise the idea that recidivists be
more harshly punished than first time offenders had been introduced to
Russian legislation as early as the Pskov Judicial Charter.

More importantly, the 1649 Law Code made several important innovations
in the definition of crimes according to intent or the degree of fault. One
article (U 21:72) introduced the concept of intentional murder. This relatively
sophisticated concept was borrowed from either the Écloga (£15: 46-47) or
the Procheiros nomos (PN 39:79). Both the Byzantine statutes punished
intentional murder with death, while they punished murder committed in a
fight (what would be considered either second degree murder or manslaughter
in modern parlance) less harshly. The 1649 Law Code generally made this
same distinction. While intentional murder was punishable by death,
unintentional murder of a boyar's slave or peasant was not. The murderer,
instead, was knouted and had to replace the peasant or slave with one of his
own (U 21:93). Other articles as well scale the punishment to the degree of
fault. Article Í/ 22:17 also provided a severe punishment, merciless knouting,
for a homicide caused by reckless conduct, while Article U 22:20 clarified that
there was no punishment for an accidental death. The 1649 Law Code also
borrowed Byzantine concepts of justifiable homicide, such as exonerating one
who killed a thief in one's home (see U 10:200 vs. PN 39:4) or a slave who
killed in defense of his master (U 22:21 vs. PN 39:39).

Relying on Byzantine norms, the 1649 Law Code also introduced the
concepts of conspiracy, aiding and abetting, and other types of complicity,

63 See, for example, Tiktin, 56-78.
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including ordering another to commit a crime, harboring a thief, etc. (see U
21:23, 61, 63; U 22:12, 16, 19, 26; PN 39:14, 36, 37, 64). The concepts of
more stringent punishments for recidivists and for crimes committed with
intent were also further elaborated (U 21:72, 73; 22:9, 10, 12). Thus, by the
time of the Law Code, Russian law had absorbed sophisticated Roman (and
Christian) concepts of intent, degree of fault, and complicity.

Byzantine influence is also explicitly evident in a comprehensive revision
of the chapters in the Law Code dealing with criminal procedure (21) and
criminal penalties (22), which appeared in 1669, the so-called novoukaznye
stat'i. This revision contains 128 articles, of which eighteen specifically cite
the Procheiros nomos either as a source or as providing a parallel but slightly
different rule. Most of the latter eighteen articles deal with criminal

64

penalties.
Lastly, the 1649 Law Code, for the first time, adopted for secular litigation

a procedure based upon the longstanding clerical rules on evidence and
testimony. Hearsay testimony was made inadmissible (U 10:172), and
documentary evidence was required for certain matters. To collect a debt, the
plaintiff had to present a written note ({/ 10:189), and to prevail in a dispute
over ownership to land, the plaintiff usually had to produce a deed which had
been properly recorded with the Service Land Chancellery (e.g., U 17:34).
Witnesses were to be designated in advance by each party, and if the parties
designated the same witness or witnesses, the testimony of that witness or
witnesses would determine the outcome (U 10:158-160, 167). If one party
designated reputable witnesses and the other party designated none, the former
would prevail (U 10:158). In the event no common witnesses were
designated, the judge ordered an investigation among at least twenty members
of the community (i/ 10:161, 162, 167). The party for whom most witnesses
testified initially, prevailed (U 10:161). However, the losing side could
challenge the majority, in which event the matter was resolved by the
credibility of a few trustworthy witnesses (JJ 10:162). The investigation
appears to have evolved into an inquiry into fact, because no mention is made
of determining whether the accused is an evil person. One who lied in a
general investigation was also subject to severe sanctions (Í/ 10:162). The
1649 Law Code thus expanded the use of the obysk or investigation to all
civil trials, and established a more or less rational procedure for adjudicating
facts which seems similar in a number of important respects to the Byzantine
codes. No mention was made of judicial duels.

64 Articles 28, 44, 79, 84, 85, 86, 88, 93, 99, 102, 105, 106, 108, 109, 111, 112, 116 and 123.
Polnoe sóbrame zakonov Rossiiskoi imperil (St. Petersburg, 1831) 1:774-800 (item 431).
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While only the provisions on hearsay, documentary evidence of debts, and
credibility can be directly traced to the Écloga and Procheiros nomos, the
scheme of utilizing eyewitness testimony and documentary evidence follows
the Byzantine practice in a general way.

Byzantine law was, however, not the only foreign source of the 1649 Law
Code. The other important foreign source was the Lithuanian Statute of
1588.65 Hellie has concluded that between 170 and 180 articles of the 1649
Law Code owe their origin to the Lithuanian Statute, including many of the
penal provisions in chapters 1, 2, 3 and, again, 22, as well as provisions on
military service. He found, at the same time, that borrowing from the
Lithuanian Statute was not slavish but highly selective, and that Lithuanian
norms were often creatively adapted to Muscovite needs. He further believes
that some Byzantine legal norms may have entered Russia via the Lithuanian
Statutes.

As indisputably important as the Lithuanian Statute was, the concept of
crime in the 1649 Law Code bears greater resemblance to the Byzantine
concept than to the Lithuanian concept. The 1588 Lithuanian Statute, while it
specifies punishments for crimes, also retains a primitive feature, namely a
payment in the nature of wergild called golovshchina. The eastern Rus' had
long outgrown this institution by the time of the 1649 Code, which contains
no trace of it (other than in the provision for dishonor payments). Indeed, the
eastern Rus' had absorbed the Byzantine concept of crime as an offense against
the tsar or prince (versus a tort against another subject of the tsar) long before
the Lithuanian Statute. The Lithuanian Statute is also less elaborate than both
the 1649 law and the Byzantine statutes in distinguishing between degrees of
fault. See, for example, LS 1588, 12:1, 2, which make murder punishable by
death, but which do not in any way distinguish intentional, unintentional, or
negligent murder. (LS 1588, 14:21 does, however, exonerate one who murders
a thief in his home, and LS 1588, 1:3 dealt with intent to kill the sovereign.)

The case for Byzantine versus Lithuanian influence on the 1649 Law Code
is further strengthened by the fact that the evidentiary procedures in the 1588
Lithuanian Statute are markedly different from and more primitive than those
in the Law Code. Under the 1588 Statute, each side was to produce witnesses.
If one side successfully discredited the testimony of the other side's
witnesses, the side offering those witnesses had an opportunity to produce

65 I. I. Lappov, Litovskii statut ν Moskovskom perevode-redakstii (Moscow, 1909). This
edition is based on a Russian translation of the statute which dates from the 1630s. It is cited in
the text as LS 1588, followed by chapter number and article number.

6 6 Richard Hellie, "Early Modern Russian Law: The Ulozhenie of 1649," Russian History,
15, nos. 2-4 (summer fall winter 1988): 164.
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additional witnesses. The 1588 Statute is not specific as to how a litigant is

to impeach or discredit the other side's witnesses, but at one point it does

indicate that a witness should be disqualified if it could be shown that he

could not have been present to witness the events in question. If the defendant

unjustly discredited the plaintiffs witnesses, he had to pay compensation to

them. (LS 1588, 4:76-79.) Another provision specified that at least two or

three good witnesses were deemed sufficient to prove a fact (LS 1588, 4:81).

At the same time, the 1588 Statute recognized that some matters could be

settled by documents, such as disputes over title to land (LS 1588, 4:82).

Only when factual evidence was unavailable was a matter to be settled by

oaths of the litigants. The procedural scheme of the 1588 Lithuanian Statute

thus differs dramatically from that of the 1649 Muscovite Code (and also

from the Byzantine statutes).

Thus the evidentiary and penal provisions in the Muscovite 1649 Code

bear greater resemblance to the Byzantine statutes than to the 1588 Lithuanian

Statute. The Muscovites were, nevertheless, probably influenced by the heavy

reliance of the Lithuanian Statute on deeds in land disputes. There was also

heavy Lithuanian influence in many other areas, as indicated by Hellie. And,

in a more general way, the Lithuanian Statute of 1588 was influential in

holding up to the Muscovites a model of adjudication where factual testimony

and documents, rather than duels, were used to resolve disputed issues.

Lithuanian procedure in the 1588 Statute clearly appears to be designed to

elicit factual testimony rather than formulaic incantations about the character

of the parties. The 1588 Statute was also an important influence on the

general idea of having a lengthy and comprehensive published and printed

code covering all important issues of procedural and substantive law. In a

modern printed edition, the 1588 Statute covers almost four hundred pages

and the section on civil procedure takes up almost one-fourth of this total.

The Muscovites attempted a similar level of comprehensiveness and detail in

their 1649 Code.67

6 7 Because of its pervasive influence on Muscovite law in these and other areas, it is
important to ask to what extent the Lithuanian Statute was a "Western" influence. This is a
major issue itself which could be the subject of an entire separate study. Only a few
observations can be made here. The Lithuanians had been converted to Roman Catholicism in
1387 (they were one of the last European nations to be Christianized). In 1385, Lithuania also
entered into a dual monarchy with Poland, another Catholic nation which was to experience
both the Renaissance and the Reformation. The three Lithuanian Statutes (1529, 1566, and
1588), however, clearly relied upon the Rus' Law and other Rus' legal devices and concepts as a
major source. K. I. Iablonskis, ed., Statut vetikogo kniazhestva litovskogo, 1529 goda, (Minsk:
Izdat. Akademii nauk BSSR, 1960). They contain provisions on dishonor, redhanded evidence,
wergild, and clan redemption, which are similar to Muscovite legislation. The influence of
Lithuanian folk law is also pervasive. V. I. Picheta, "Litovskii statut 1529 g. і ego istochniki," in
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One could hypothesize that the Russians did not borrow concepts of intent
from the Byzantines, but independently invented modern concepts of crime
and punishment. This, however, would seem highly unlikely in view of the
similarities of Muscovite legislation to Byzantine concepts of degrees of fault.
Here the comparative law approach is particularly useful in discerning
common patterns of development and influence. In the West, where we know
much more about the origins of criminal law, the modern concept of intent
arose only after Roman law became widely known and "accepted" and only
after canon law had articulated the concept of punishment.

If Benemanskii, Tiktin, Kaiser, and the present study are correct that a
substantial part of Muscovite evidentiary law and substantive criminal law are
of Byzantine inspiration, why was Byzantine influence so delayed? Slavonic
translations of the chapters from the Écloga and Procheiros nomos had been
available for several (perhaps as many as six) centuries before their norms were
substantially absorbed into Muscovite law. Why were they not readily
"accepted" when they first arrived in Rus'? Why were these norms not fully
absorbed into secular legislation until the sixteenth and seventeenth century?
Shchapov gives the standard Marxist analysis. Byzantine law, he says, was
appropriate to an ancient slaveholding society, while medieval Rus' was a
feudal society. This explanation makes little sense because Justinian's even
more Roman Corpus Juris was readily and widely accepted by the "feudal"
societies of Western Europe.

Iablonskis, Statut, 13-30.
But the Lithuanian Statutes also show the influence of Polish law in the area of procedure.

Polish law was clearly a part of Western law. Poland had a Western-style law school in Cracow
(founded in 1364), and Polish legislation was, in fact, promulgated in Latin. The most recent
Polish codification prior to the first Lithuanian Statute had been Casimir's Statute of 1468.
Numerous similarities have been noted between this statute and the first Lithuanian Statute,
particularly in the areas of grants of judicial immunity to local landowners, certain crimes of
violence against landed property and persons, procedure for suits concerning land, harboring
thieves, punishment of thieves, and individual responsibility for crime. See I. P. Starostina, "K
voprosu ob evolutsii prava velikogo kniazhestva Litovskogo ν kontse XV - nachale XVI veka
(na primere sopostavleniia Sudebnika Kazimira 1468 і I Litovskogo Statuta)," Pervyi Litovskii
Statut 1529 goda (Vilnius: Ministerstvo vysshego i srednego spetsial'nogo obrazovaniia Litovskoi
SSR, 1982). Moreover, it has been claimed that one of the draftsmen of the 1529 Lithuanian
Statute was F. Skorina (Skaryna), a Ruthenian biblical and legal scholar, and that his Western
humanist ideas about the relationship between moral and juridical law, objectivity of triers of
fact, natural law, and a compact between ruler and ruled as a source of law are apparent in the
1529 Lithuanian Statute. V. M. Konon, "Gumanisticheskie istoki statuta velikogo kniazhestva
litovskogo 1529 goda," Pervyi Litovskii Statut. It is, however, difficult to trace any indirect
influence of these Western or Polish ideas on the 1649 Law Code via the 1588 Lithuanian
Statute.

6 8 la. N. Shchapov, Vizantiiskoe i iuzhnoslavianskoe pravovoe, 3-8.
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Benemanskii gives a more commonsensical interpretation: when the Rus'
first became familiar with the Byzantine Empire's legal system, their customs
and folk law were quite primitive in comparison with the highly sophisticated
and mature Byzantine norms. This type of resistance can be seen in the
portion of the Primary Chronicle quoted above. The Byzantine legal system,
moreover, presupposed a literate and culturally enlightened corps of legal
administrators. Kaiser would presumably say that Rus' was still in the dyadic
phase of legal development when it first became familiar with the Byzantine
triadic system. A people with folk institutions like wergild, ordeal, and trial
by battle were unprepared to recognize the desirability of more sophisticated
norms like criminal penalties and an objective system of evidentiary
procedure. It was not until Christian concepts of justice had been fully
absorbed and a corps of legal semi-professionals—the d'iaki—began to
administer the Muscovite legal system that the desirability of these Byzantine
norms was recognized.

The Muscovites were, however, highly selective in their borrowings from
Byzantine law. For example, they clearly rejected the Byzantine norm of
inheritance, whereby a father would divide his property equally among his
wife and all his children, including daughters. Most Russian legislation
provided that landed property be left to sons only. Daughters received landed
property only when there were no surviving sons, and widows received only a
portion as a life estate.

While there was little direct borrowing by Russia from Western law,
Russian law had, by the seventeenth century, developed most of the
characteristics of Western law described by Berman, with the exception of law
schools, true legal professionals, and the recognition of law as a distinct field
of higher learning. The present study would suggest that the failure of
Russian law to develop these features of Roman and Western law was
attributable to the fact that Roman law arrived in Rus' in a highly simplified
version, i.e., the Écloga and Procheiros nomos versus the Corpus Juris. But
the characteristics which Russian law shared with Western law are probably
due to Byzantine influence. Many of these common characteristics have been
described elsewhere. Russian law was characterized by elaborate and
comprehensive secular legislation. This legislation, enacted or approved by
princes and assemblies representing various elements of society, was

6 9 Benemanskii, 140.
7 0 See Écloga chapters 2, 3 and 5; PN 30:2.
71 The similarities in the areas of due process, equal justice, property rights, and women ' s

rights have been addressed in Weickhardt, "Due Process"; idem, "Pre-Petrine Law"; idem,

"Legal Rights of Women."
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thoroughly autonomous from religion and canon law. While there was no bar
in the Western sense, the legal system was administered mostly by specialized
judicial officials (d'iaki), who made a lifelong career of adjudication and who
advanced along a formalized career path of on-the-job training.

While there was no legal scholarship, law nonetheless grew and developed
as a body or system. The above account demonstrates that codifications built
upon earlier codifications and steady borrowing from Byzantine sources to
develop a rational system of adjudication. While these codifications were not
entirely consistent, an effort at systemization and consistency is certainly
evident. This is particularly striking in large-scale amendments to the 1649
Law Code enacted in the second half of the seventeenth century. These
amendments attempted to elaborate and remove inconsistencies from the
provisions on criminal law and land ownership. The ultimate codification of
Muscovite law, the Law Code of 1649, was also conceived as binding on the
state itself. It was, by its own terms, to govern all cases and be binding on all
judges. The tsar, with the approval of the boyars, could change or amend it,
and did so many times, but it was the law until it was changed. There were
also diverse and competing jurisdictions in Russia including at least royal
law, canon law, and manorial law.

There can be no contention, however, that Roman legal concepts influenced
Russian law as pervasively as they did Western law. If we rely on a purely
quantitative approach, we can perhaps trace only one article in twenty in the
1649 Law Code directly to a Byzantine model and another one in ten to
indirect influence. But any such quantitative measure of similarity or
difference between Byzantine or Western and pre-Petrine law is ultimately not
very useful or meaningful. It is more meaningful to look, as outlined above,
to the influence of broader Byzantine concepts of crime and punishment and
of Byzantine concepts of adjudication by testimonial and documentary
evidence. By these standards, Byzantine influence is quite pervasive.

Other legal systems, including the Chinese and Islamic, evolved from the
bloodfeud to develop criminal penalties and, to a lesser extent, rational
evidentiary procedures. The evolution from dyadic to triadic litigation is also
typical of many legal systems. But only in Russia and the West did legal
development follow the schema of written barbarian codes along with the
secular/canon dichotomy, and the subsequent absorption of Roman and

72 Polnoe sobrante zakonov Rossiiskoi Imperil (S. Peterburg, 1830), I: 774-800 ; II: 110-138.
73 Hellie, The Muscovite Law Code, preamble, 1-2.
74 For competition between Church and state courts, see Shchapov, Gosudarstva i tserkov,

113-23 . "Manorial" law means the jurisdiction of the owner of land to decide criminal and civil
cases of the people living on his land. By numerous "immunity charters" such owners rece ived
jurisdiction to decide all criminal cases except murder, robbery, and theft.
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Christian legal concepts via canon law. Thus, while evolution from wergild to
criminal law and from irrational to rational procedures is, to some extent,
characteristic of the development of all major mature legal systems, only in
the case of Russia and the West did Roman and canon law play a prominent
role. Of the various features of legal systems outlined by Berman, the one
which most distinguished Russian and Western law from other legal systems
was the autonomy of law from custom and morality (not true in Chinese civil
law) and religion (not true in Islamic and Hindu law).

While Russian and Western law resembled each other in this important
respect, the absence of true legal professionals and legal scholars in Russia
was, nonetheless, a significant difference. The absence of these groups meant
that there was no group with a vested interest in the rale of law (or at least in
a sophisticated legal system), as there was in the West. What this ultimately
meant was that law would be a weaker tradition in Russia than in the West. It
may even be more appropriate to speak of pre-Petrine Russia developing not
so much the rule of law, as rale by law.

Law is one of the most basic of human institutions, and any comparison of
Russian and Western civilization cannot neglect this key area of human and
state activity. Using criminal law and the law of evidence as examples, this
study has shown that there is a remarkable parallel between the growth of law
in the West and in Russia. They both started from similar barbarian codes
and, under the influence of Roman and canon law, progressed to a system of
criminal law and rational procedure. This development occurred in Russia
much later than in the West, but before the great acceleration of
Westernization starting in the eighteenth century.

San Francisco, California

75 Robert Lingat, The Classical Law of India, trans. J. Duncan and M. Derrett (Berkeley,
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(Oxford: The Clarendon Press, 1964). For a good summary of Ch'ing Dynasty criminal law see
Derk Bode and Clarence Morris, Law in Imperial China, Exemplified by 190 Ch'ing Dynasty
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