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I. Introduction 

The line between investment advisers and broker-dealers has blurred over time.1 

For example, in 1980s broker-dealers started suggesting financial planning services.2 

Following that, in 1990s broker-dealers started to market themselves as financial advisers 

by including the word “adviser” in their title.3 Even though the financial services of broker-

dealers and investment advisers were supposed to serve different purposes, many broker-

dealers have started to market themselves as financial advisers.4 In addition, marketing 

slogans sometimes includes the sentences that some financial firm “can do everything” 

such statements creates even more confusion among investors.5 Also, in the age of new 

technology, even for an experienced customer, to make a difference between participants 

of the financial market is difficult. Especially, when financial services provider is dual 

registrant, such as robo-advisers that are becoming an important part of the financial 

market.6 Consequently, such “uniformity” in terms of scope of financial services financial 

advisors could provide to the customers created confusion among retail investors that are 

vulnerable to fraud and volatility. For instance, the results of survey showed that even for 

sophisticated investors that have more resources compared to retail investors it is difficult 

 
1 Letter from Mari-Anne Pisarri, Partner, Pickard Djinis and Pisarri LLP, to Brent J. Fields, Secretary, U.S. 

Securities and Exchange Commission (2018) (on file with the Securities and Exchange Commission)1, 2 

(Apr. 14, 2018), https://www.sec.gov/comments/s7-07-18/s70718-4212236-172864.pdf 

[https://perma.cc/8KC8-BSJJ].  
2 Yervand Melkonyan, Regulation Best Interest and the State – Agency Conflict, 120 COLUM. L. REV. 1, 7 

(2020), https://ssrn.com/abstract=3539786 [https://perma.cc/R287-XLS6].  
3 Id.  
4 Arthur B. Laby, Fiduciary Obligations of Broker-Dealers and Investment Advisers, 55 VILL. L. REV. 701, 

702 (2010), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1899732 [https://perma.cc/5XXR-

MRVG]. 
5 ANGELA A. HUNG ET AL., INVESTOR AND INDUSTRY PERSPECTIVES ON INVESTMENT ADVISERS AND 

BROKER DEALERS 71 (2008), https://www.rand.org/pubs/technical_reports/TR556.html 

[https://perma.cc/5B8M-A3B2]. 
6 CHRIS BRUMER, FINTECH LAW IN A NUTSHELL 201 (1st ed. 2020). 

https://www.sec.gov/comments/s7-07-18/s70718-4212236-172864.pdf
https://ssrn.com/abstract=3539786
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1899732
https://www.rand.org/pubs/technical_reports/TR556.html
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to make clear distinction between investment advisers and broker dealers and scope of their 

financial services and duties they own to the investors.7 That was one of the motivations 

why the SEC wanted to take actions and protect retail investors as well as promote financial 

literacy. As a result, on June 5, 2019 based on the SEC’ Study on Investment Advisers and 

Broker-Dealers (the “SEC’s Staff Study”)8 the SEC adopted rules and interpretations (the 

“Rulemaking Package”) to protect retail investors while they are using the services of 

financial professionals.9 Although, now the Rulemaking Package faces a lot of challenges 

and uncertainty, however, it is called as the most consequential rulemaking initiatives that 

the SEC initiated in recent years.10  

The Rulemaking Package consists of four pieces of regulation. First, Regulation 

Best Interest: The Broker-Dealer Standard of Conduct (the “Reg BI’) that applies to broker-

dealers.11 Second, Form CRS Relationship Summary and Amendments to Form ADV (the 

“Form CRS”)12 that applies to registered investment advisers and broker-dealers. For these 

two pieces of regulation the compliance date is June 30, 2020. Third, Commission 

Interpretation Regarding Standard of Conduct for Investment Advisers (the “Interpretation 

 
7 Supra note 5. 
8 SEC, Study on Investment Advisers and Broker-Dealers (2011), 

https://www.sec.gov/news/studies/2011/913studyfinal.pdf [https://perma.cc/H8DE-98VA]. 
9 SEC, SEC Adopts Rules and Interpretations to Enhance Protections and Preserve Choice for Retail 

Investors in Their Relationships With Financial Professionals (2019), https://www.sec.gov/news/press-

release/2019-89 [https://perma.cc/RR4R-WYJ8].  
10 Peter Ramussen, Analysis: Reg Bi Exceeds Statutory Authority, Critics Argue, BLOOMBERG LAW (Jan. 21, 

2020, 6:46 AM), https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-a-halftime-look-at-the-

sec-investment-advice-rules?context=search&index=0 [https://perma.cc/BSP4-SR5Q]. 
11 Regulation Best Interest: The Broker-Dealer Standard of Conduct, 84 Fed. Reg. 33,318 (Jul. 12, 2019) 

(codified at 17 C.F.R. 240.15 l-1).   
12 Form CRS Relationship Summary; Amendments to Form ADV, 84 Fed. Reg 33,492 (Jul. 12, 2019) 

(codified at 17 C.F.R. 275.204-5, 17 C.F.R. 279.1, 17 C.F.R. 275.203-1, 17 C.F.R. 275.204-1, 17 C.F.R. 

275.204-2, 17 C.F.R. 24017a-14, 17 C.F.R. 249.641, 17 C.F.R. 240.17a-3, 17 C.F.R. 240.17a-4, , 17 C.F.R. 

200.800). 

https://www.sec.gov/news/studies/2011/913studyfinal.pdf
https://www.sec.gov/news/press-release/2019-89
https://www.sec.gov/news/press-release/2019-89
https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-a-halftime-look-at-the-sec-investment-advice-rules?context=search&index=0
https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-a-halftime-look-at-the-sec-investment-advice-rules?context=search&index=0
https://perma.cc/BSP4-SR5Q
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IA”) that is applicable to all the investment advisers.13 Fourth, Commission Interpretation 

Regarding the Solely Incidental Prong of the Broker-Dealer Exclusion from the Definition 

of Investment Adviser (the “Interpretation BD”) that applies to broker-dealers.14 For the 

last two pieces of legislature the effective date is July 12, 2019.  

According to SEC Chairman Jay Clayton, one of the main objectives of this 

regulation are to harmonize the standards of conduct to broker-dealers and investment 

advisers and help Main Street investors understand the services offered by the financial 

professionals.15 In other words, according to Chairman Jay Clayton, this regulation aims to 

increase protection while preserving access to for the retail investors.16 Such aims are 

consistent with the Rulemaking Package itself. For example, under the Interpretation IA 

the SEC proposed rules to provide retail investors with clear information how brokerage 

and advisory relations are different.17 

However, despite the regulation’s positive goals it attracts a lot of criticism. The 

most recent criticism that evolved into actions is related to the Section 913 of the Dodd-

Frank Act.18 In September 2019 seven states along with the District of Columbia and 

brought an action challenging the Reg BI.19 The key arguments of the action were the 

 
13 Commission Interpretation Regarding Standard of Conduct for Investment Advisers, 84 Fed. Reg. 33,669 

(Jul. 12, 2019) (codified at 17 C.F.R. 276).  
14 Commission Interpretation Regarding the Solely Incidental Prong of the Broker-Dealer Exclusion from 

the Definition of Investment Adviser, 84 Fed. Reg 33,681 (Jul. 12, 2019) (codified at 17 C.F.R. 276). 
15 SEC, SEC Adopts Rules and Interpretations to Enhance Protections and Preserve Choice for Retail 

Investors in Their Relationships With Financial Professionals (2019), https://www.sec.gov/news/press-

release/2019-89 [https://perma.cc/2DU4-4YBV] 
16 Chairman Jay Clayton, Regulation Best Interest and the Investment Adviser Fiduciary Duty: Two Strong 

Standards that Protect and Provide Choice for Main Street Investors (Jul. 8, 2019), 

https://www.sec.gov/news/speech/clayton-regulation-best-interest-investment-adviser-fiduciary-duty 

[https://perma.cc/LSN3-KCEM]. 
17 Supra note 13, at 33,670.  
18 Supra note 10. 
19 Complaint for Declaratory and Injunctive Relief, New York v. SEC, No. 1:19-cv-08365 (S.D.N.Y. Sept. 

19, 2019), https://ag.ny.gov/sites/default/files/doc_01_complaint.pdf [https://perma.cc/K38G-F9FB].   

https://www.sec.gov/news/press-release/2019-89
https://www.sec.gov/news/press-release/2019-89
https://perma.cc/2DU4-4YBV
https://www.sec.gov/news/speech/clayton-regulation-best-interest-investment-adviser-fiduciary-duty
https://perma.cc/LSN3-KCEM
https://urldefense.proofpoint.com/v2/url?u=https-3A__ag.ny.gov_sites_default_files_doc-5F01-5Fcomplaint.pdf&d=DwMFaQ&c=WO-RGvefibhHBZq3fL85hQ&r=bmO_R7NQ9v1UU8ME30XZ4tcpVfOPWGYCCpTgcWbMhno&m=_icR3dUnMRgs3pVZxEI5AfHYTcUoqfmJBu6Vduogx8M&s=XbREQmfFk5vWiZ-YTcp7wSUlVWWufZBDCqNEAlIGj6E&e=
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following. First, the SEC under the Dodd-Frank Act did not have the authority to 

promulgate such rule. Second, the Reg BI lacks the definition the of the “best interest”. 

Third, the Reg BI does not meet the standard set forth by the Dodd-Frank Act.20 More 

specifically, the Reg BI failed to implement the standard of “without regard to”, instead, 

the obligation for broker-dealers requires them not out their interest “ahead of” interest of 

investors.21 On September 27, 2019 United States District Court of Southern District of 

New York dismissed the complaint based on lack of subject matter jurisdiction.22 However, 

it was refiled in Second Circuit Court of Appeals and is currently underway.23 

Some opponents state that the SEC’s suggested standard for broker-dealers is 

higher than the previous suitability standard. At the same time this standard is lower than 

the fiduciary duty for the investment advisers. That is why it is difficult to agree that such 

standard was promulgated to protect the interest of retail investors and preserve the choice 

of investors.24 On the contrary, it is believed that such approach will create even more 

confusion among the investors. Especially, if states introduce individual regulation.   

That said this paper proceeds in four parts, following this introduction. First, I will 

analyze what changes the Rulemaking Package introduced. Second, I will discuss the key 

arguments why critics are concerned about the Rulemaking Package. Third, I will analyze 

the actions some states took as a way of showing their disagreement with the Rulemaking 

 
20 Id. at 19-21. 
21 Id. at 19. 
22 Order Dismiss the Motion, New York v. SEC, No. 1:19-cv-08365-VM-GWG at 3 (S.D.N.Y. Sept. 26, 

2019), https://src.bna.com/LJw [https://perma.cc/P8EU-J3ZT]. 
23 John Manganaro, Dodd-Frank Authors Say Reg BI Should Be Halted by Appeals Court, PLAN ADVISER 

(Jan. 8, 2020), https://www.planadviser.com/dodd-frank-authors-say-reg-bi-halted-appeals-court/  

[https://perma.cc/UD77-U8VV]. 
24 Supra note 1, at 7.  

https://src.bna.com/LJw
https://perma.cc/P8EU-J3ZT
mailto:editors@plansponsor.com
https://www.planadviser.com/dodd-frank-authors-say-reg-bi-halted-appeals-court/
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Package. Finally, the last set of issues revolves around the federal preemption doctrine. I 

will analyze if preemption could apply to the proposed states’ regulation.  

II. Initiatives to Uniform Fiduciary Duty  

There is an evidence that sometimes fiduciary duties arise as a complement to, or 

substitute for, financial regulation.25 Throughout the decade, there were various debates 

and efforts to have uniform standard of fiduciary duty for investment advisers and broker 

dealers.26 The table below represents the key initiatives that, among other things, focused 

on changing the regulation for broker dealers and investment advisers. 

Figure 1. Initiatives of fiduciary duties for investment advisers and broker-dealers 

 

Date Name Clauses related to fiduciary duty 

2008 Investor and Industry 

Perspectives on Investment 

Advisers and Broker-Dealers 

(the “RAND Report”)27  

The report showed that majority of retail investors does not 

understand the differences between investment advisers and 

broker dealers, and what duties they own to investors. 

June 17, 2009   Financial Regulatory Reform 

A New Foundation: 

Rebuilding Financial 

Supervision and Regulation 

(the “White Paper”)28   

To establish a fiduciary duty for broker-dealers that offer 

investment advice to retail investors.29  

July 21, 2010  Dodd-Frank Wall Street 

Reform and 

Consumer Protection Act (the 

“Dodd-Frank Act”)30 

Under Section 913 of the Dodd-Frank Act, to the SEC was 

granted a power to conduct the SEC’s Staff Study to evaluate 

if the existing standard of care for investment advisers and 

broker dealers is effective, and if imposing a fiduciary duty 

on broker dealers would help to protect retail investors 

more.31 

 

 
25 Jackson, Howell E., Talia B Gillis, Fiduciary Law and Financial Regulation, in THE OXFORD HANDBOOK 

OF FIDUCIARY LAW 851 (Evan J. Criddle et al. ed., 2019). 
26 Alec Smith, Advisers, Brokers, and Online Platforms: How a Uniform Fiduciary Duty Will Better Serve 

Investors, 2017 COLUM. BUS. L. REV. 1200, 1202 (2017), https://heinonline-org.ezp-

prod1.hul.harvard.edu/HOL/Page?handle=hein.journals/colb2017&id=1218&collection=newyork&index=j

ournals/colb [https://perma.cc/W285-X4GW]. 
27 Supra note 5, at 71.   
28 U.S. DEP’T OF THE TREASURY, FINANCIAL REGULATORY REFORM A NEW FOUNDATION: REBUILDING 

FINANCIAL SUPERVISION AND REGULATION (2009), 

https://www.treasury.gov/initiatives/Documents/FinalReport_web.pdf [https://perma.cc/VE4R-TNZ3].  
29 Id. 
30 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. 111-203, 124 Stat. 1376 (2010).  
31 Ryan K. Bakhtiari et al., The Time for a Uniform Fiduciary Duty Is Now, 87 ST. JOHN L. REV. 313, 323 

(2013), https://search-proquest-com.ezp-

prod1.hul.harvard.edu/docview/1520562201?accountid=11311&rfr_id=info%3Axri%2Fsid%3Aprimo 

[https://perma.cc/CX6J-N5U3].   

https://heinonline-org.ezp-prod1.hul.harvard.edu/HOL/Page?handle=hein.journals/colb2017&id=1218&collection=newyork&index=journals/colb
https://heinonline-org.ezp-prod1.hul.harvard.edu/HOL/Page?handle=hein.journals/colb2017&id=1218&collection=newyork&index=journals/colb
https://heinonline-org.ezp-prod1.hul.harvard.edu/HOL/Page?handle=hein.journals/colb2017&id=1218&collection=newyork&index=journals/colb
https://perma.cc/W285-X4GW
https://www.treasury.gov/initiatives/Documents/FinalReport_web.pdf
https://perma.cc/VE4R-TNZ3
https://search-proquest-com.ezp-prod1.hul.harvard.edu/docview/1520562201?accountid=11311&rfr_id=info%3Axri%2Fsid%3Aprimo
https://search-proquest-com.ezp-prod1.hul.harvard.edu/docview/1520562201?accountid=11311&rfr_id=info%3Axri%2Fsid%3Aprimo
https://perma.cc/CX6J-N5U3
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The SEC’s Staff Study recommended to implement a 

harmonized fiduciary duty for investment advisers and 

broker dealers. 

April 6, 2016 The US Department of 

Labor’s (the “DOL”) 

Fiduciary Rule32 

The DOL’s Fiduciary Rule broaden the definition of the 

conventional fiduciary duty. Meaning, that the retirement 

advisors (that suggest benefit plans under the Employee 

Retirement Income Security Acts (the “ERISA”) and the 

tax-advantaged plans under the Internal Revenue Code shall 

act in the best interests of their clients and put their clients' 

interests first.33  

 

On June 21, 2018, the U.S. Fifth Circuit Court of Appeals 

officially ended the rule.34 

 
32 Davis Polk, Financial Services Regulatory Reform in 2018 at 53-54 (2018), 

https://www.finregreform.com/wp-content/uploads/sites/32/2018/05/52528818_215.pdf 

[https://perma.cc/L4JV-ETAJ].  
33 Patrick DiCarlo, Emily Hootkins, How Are the Fiduciary Duties under the DOL’s New Fiduciary Advice 

Rule Different from the Securities Laws?, 30 BENEFITS LAW JOURNAL 5, 7 (2017), 

http://search.proquest.com.ezp-prod1.hul.harvard.edu/docview/1940449031?accountid=11311 

[https://perma.cc/Q2UH-94GB].  
34 Chamber of Commerce of Am. v. United States Dep't of Labor, No. 17-10238, at 69 (5th Cir. June 21, 

2018), https://www.lsta.org/content/mandate-department-of-labors-fiduciary-rule/ [https://perma.cc/LA3N-

5E5E ]. 

https://www.finregreform.com/wp-content/uploads/sites/32/2018/05/52528818_215.pdf
http://search.proquest.com.ezp-prod1.hul.harvard.edu/docview/1940449031?accountid=11311
https://perma.cc/Q2UH-94GB
https://www.lsta.org/content/mandate-department-of-labors-fiduciary-rule/
https://perma.cc/LA3N-5E5E
https://perma.cc/LA3N-5E5E
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2.1. RAND Report and White Paper 

RAND Report admitted that the development of financial innovations has muddied 

the difference between broker-dealers and investment advisers. Consequently, retail 

investors cannot make a clear difference between an investment adviser and broker-dealer, 

including, what duties they own to the clients, and what is the scope of services.  

The following year, after the Rand Report was announced, President Barack Obama's 

Administration's announced the White Paper, that was in consistent with RAND Report.35 

The White Paper set forth plan to reform the U.S. financial regulatory system. The White 

Paper focused on the five areas,36 one of them was consumer and investor protection. The 

White Paper suggested that an introduction of uniformed fiduciary standard for broker-

dealers and investment advisers could help to protect consumers. This meant that among 

other things, to broker-dealers that render investment advice to investors the same fiduciary 

standard as investment advisers shall apply.37 Also, the White Paper aimed to prohibit 

certain conflicts of interest and sales that are contrary to the interest of investors.38 It was 

believed that such amendment would help to harmonize the regulatory perimeter for broker 

 
35 Supra note 31, at 323.   
36 (1) supervision and regulation of financial institutions; (2) regulation of financial markets; (3) consumer 

and investor protection from financial abuse; (4) management of the possible future financial crisis; and (5) 

international regulatory standards and international cooperation; Supra note 28, at 3-4. 
37 Id. at 13, 71-72. 
38 Id. at 71; also see Client Memorandum, President Obama’s Plan for Harmonization of Broker-dealer and 

Investment Adviser Regulation and Increased Federal Reserve Authority Over Clearing and Settlement 

Systems (Jun. 19, 2009), 

https://www.willkie.com/~/media/Files/Publications/2009/06/President%20Obamas%20Plan%20for%20H

armonization%20of%20Broke__/Files/PresidentObamaPlanforHarmonizationpdf/FileAttachment/President

_Obama_Plan_for_Harmonization.pdf [https://perma.cc/SL4W-U379].  

https://www.willkie.com/~/media/Files/Publications/2009/06/President%20Obamas%20Plan%20for%20Harmonization%20of%20Broke__/Files/PresidentObamaPlanforHarmonizationpdf/FileAttachment/President_Obama_Plan_for_Harmonization.pdf
https://www.willkie.com/~/media/Files/Publications/2009/06/President%20Obamas%20Plan%20for%20Harmonization%20of%20Broke__/Files/PresidentObamaPlanforHarmonizationpdf/FileAttachment/President_Obama_Plan_for_Harmonization.pdf
https://www.willkie.com/~/media/Files/Publications/2009/06/President%20Obamas%20Plan%20for%20Harmonization%20of%20Broke__/Files/PresidentObamaPlanforHarmonizationpdf/FileAttachment/President_Obama_Plan_for_Harmonization.pdf
https://perma.cc/SL4W-U379
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dealers with investment advisers.39 However, as we will see later, following the change of 

the political powers, the direction of suggested reforms also changed.40
  

2.2. Dodd-Frank  

Due to the 2008 financial crisis, Congress identified the importance for retail 

investors to have access to unbiased financial advice from the participants of the financial 

market without paying attention if an investment adviser or broker-dealer provides the 

advice.41 That is why the SEC’s Staff Study recommended that the SEC equalize the 

fiduciary duty standard for broker-dealers and investment adviser when they provide 

investment advice.42 The exact wording of the study declares the following: “The Staff 

therefore recommends establishing a uniform fiduciary standard for investment advisers 

and broker-dealers when providing investment advice about securities to retail customers 

that is consistent with the standard that currently applies to investment advisers”43  

2.3. DOL Fiduciary Rule 

In April, 2016 DOL, that administers the ERISA, promulgated its new Fiduciary 

Regulations that are referred to the “Final Rule.”44 The Final Rule extended the ERISA 

definition of “fiduciary” to 401(k) plans and Individual Retirement Arrangements (the 

 
39 Supra note 28, at 72. 
40 Ben Protess, Julie Hirschfeld Davis, Trump Moves to Roll Back Obama-Era Financial Regulations, N.Y. 

TIMES (Feb. 3, 2017), https://www.nytimes.com/2017/02/03/business/dealbook/trump-congress-financial-

regulations.html [https://perma.cc/4BC8-VPLC].  
41 Rule Proposal, 51 N.J.R. 493(a), N.J. Division Consumer Aff. (Apr. 15, 

2019), https://www.njconsumeraffairs.gov/Proposals/Pages/bos-04152019-proposal.aspx 

[https://perma.cc/T62Z-95AZ].  
42 Id.  
43 Supra note 8, at ii. 
44 John G. Kilgour, The Department of Labor’s Final Rule on Fiduciary Responsibility, 47 COMPENSATION 

& BENEFITS REVIEW 232 (2015) https://journals-sagepub-com.ezp-

prod1.hul.harvard.edu/doi/pdf/10.1177/0886368716679616 [https://perma.cc/H2BH-AKNN].  

http://www.nytimes.com/by/ben-protess
https://www.nytimes.com/by/julie-hirschfeld-davis
https://www.nytimes.com/2017/02/03/business/dealbook/trump-congress-financial-regulations.html
https://www.nytimes.com/2017/02/03/business/dealbook/trump-congress-financial-regulations.html
https://perma.cc/4BC8-VPLC
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.njconsumeraffairs.gov_Proposals_Pages_bos-2D04152019-2Dproposal.aspx&d=DwMFaQ&c=WO-RGvefibhHBZq3fL85hQ&r=bmO_R7NQ9v1UU8ME30XZ4tcpVfOPWGYCCpTgcWbMhno&m=_icR3dUnMRgs3pVZxEI5AfHYTcUoqfmJBu6Vduogx8M&s=lkdIfxy76C7-UcEL1suqQBtycfm5y6rZaS5cD2M9c1Q&e=
https://perma.cc/T62Z-95AZ
https://journals-sagepub-com.ezp-prod1.hul.harvard.edu/doi/pdf/10.1177/0886368716679616
https://journals-sagepub-com.ezp-prod1.hul.harvard.edu/doi/pdf/10.1177/0886368716679616
https://perma.cc/H2BH-AKNN
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“IRAs”).45 Meaning that under the new definition falls not only entities that provide 

investment advice with respect to plans that are covered under the ERISA, but also plans 

that do not fall under the scope of the ERISA.46 For instance, health, education savings 

accounts, retirement accounts.47 Also, the Final Rule amended previous and crated new 

provisions of prohibited transaction exemptions,48 for instance, The Best Interest Contract 

Exemption (the “BIC Exemption”) and the Class Exemption for Principal Transactions in 

Certain Assets Between Investment Advice Fiduciaries and Employee Benefit Plans and 

IRAs (the “Principal Transactions Exemption”).49 As a result, a lot of financial market 

participants became fiduciaries and were subjects to the duties, responsibilities as well as 

prohibited transaction restrictions. For instance, if a person renders a covered investment 

recommendation that makes them a fiduciary under the Final Rule and, as a result, they 

(including affiliates) obtain a compensation or other benefit, such fiduciary would fail to 

comply with the provisions of the ERISA’s prohibited transaction on self-dealing, unless 

the fiduciary complies with some of the exemptions.50 

The Final Rule generated a lot of controversy and criticism. It could be justified 

because the Final Rule aimed to regulate a lot of financial institutions that were participants 

of the trillion-dollar markets for ERISA plans as well as IRAs.51 Various business groups 

 
45 Id. 
46 Latham & Watkins, US Department of Labor’s Fiduciary Rule Introduces a Brave New World, 1 (2016) 

https://www.lw.com/thoughtLeadership/US-Department-of-Labor-fiduciary-rule [https://perma.cc/LK9M-

2R4N]. 
47 Id. 
48 Supra note 44, at 232. 
49 Id. 
50 Jennifer R. Gonzalez et al., Past, Present and Future of the DOL Fiduciary Rule, (Feb. 8, 2018), 

http://www.klgates.com/past-present-and-future-of-the-dol-fiduciary-rule-02-08-2018/ 

[https://perma.cc/JP6R-6XCX].  
51 Supra note 34, at 5. 

https://www.lw.com/thoughtLeadership/US-Department-of-Labor-fiduciary-rule
http://www.klgates.com/Jennifer-R-Gonzalez
http://www.klgates.com/past-present-and-future-of-the-dol-fiduciary-rule-02-08-2018/
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were unsatisfied with the Final Rule.52 The key arguments were that: (i) the Final Rule was 

inconsistent with statutes, (ii) DOL did not have authority to promulgate such rule, (iii) the 

Final Rule is arbitrary and capricious treatment of variable and fixed indexed annuities.53  

Furthermore, it was believed that the Final Rule could have a tremendous effect on 

businesses of financial market participants when they will be dealing with employee 

benefit plans under the ERISA and IRAs. According to the Securities Industry and 

Financial Markets Association (the “SIFMA”) conducted study the Final Rule has already 

had a negative impact on retirement savers.54 For instance, the study shows that, first, the 

access to brokerage advice services has been either eliminated or reduced by 53% of the 

study’s participants as a rection to complying to the Final Rule. Second, the swing of 

retirement assets to fee-based o advisory programs has increase because of the elimination 

or limitations of brokerage advice services. Third, 95% of the study participants have made 

changes to the products available to the retirement investors, e.g. eliminating assets classes 

available for investors.55 Also, criticism was related to the possible Final Rule’s negative 

impact on small businesses and retail investors. For instance, according to the DOL 

compliance costs could have amounted “to $31.5 billion over ten years with a “primary 

estimate” of $16.1 billion”.56 Additionally, at that time there was an opinion that the DOL 

should have waited for the SEC to issue the uniform fiduciary duty for investment advisers 

and broker dealers.57 

 
52 Id. 
53 Id. 
54 DELOITTE, THE DOL FIDUCIARY RULE: A STUDY ON HOW FINANCIAL INSTITUTIONS HAVE RESPONDED AND 

THE RESULTING IMPACTS ON RETIREMENT INVESTORS 5 (2017), 

https://www.sifma.org/resources/submissions/deloitte-study-on-the-dol-fiduciary-rule-august-2017/ 

[https://perma.cc/7UA9-JN5Y].  
55 Id. 
56 Supra note 34, at 9. 
57 Supra note 46, at 2. 

https://www.sifma.org/resources/submissions/deloitte-study-on-the-dol-fiduciary-rule-august-2017/
https://perma.cc/7UA9-JN5Y
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On March 15, 2018, the U.S. Court of Appeals for the Fifth Circuit vacated the 

Final Rule.58 The court was of opinion that the DOL went too far in expanding the fiduciary 

duty to advice provided to IRAs savers.59 The majority opinion declared that the Final Rule 

was unreasonable and the DOL did not have authority to promulgate it.60 

III. New Regulatory Landscape Introduced by the Reg BI  

As it was mentioned in the introduction, the Rulemaking Package consists of four 

pieces of regulation that are directly applicable either to broker-dealers, investment 

advisors, or both. That said, the further analysis of the Rulemaking Package is divided into 

two parts, i.e., the new regulatory regime for broker-dealers and investment advisors. 

3.1. Rulemaking package and broker-dealers 

3.1.1. Reg BI 

The Rulemaking Package shows that the SEC decided not to apply a standard of 

conduct of investment advisers to the broker-dealers. Instead, the SEC, while building on 

the existing broker-dealer suitability standard, created for broker-dealers a tailored made 

best interest standard.61 The reason why SEC decided not to uniform the standard for 

broker-dealers and investment advisers is that according to the SEC “one size fits all” 

approach would not appropriately reflect the fact that broker-dealers and investment 

advisers play distinct roles in providing recommendations or advice and services to 

 
58 Jeffrey A. Lieberman, Fifth Circuit Vacates Department of Labor’s Fiduciary Rule, (Mar. 20, 2018), 

https://www.skadden.com/insights/publications/2018/03/fifth-circuit-vacates-dept-labors-fiduciary-rule 

[https://perma.cc/6S87-N5BW]. 
59 Id. at 42. 
60 Id. at 59.   
61 Yoon-Young Lee et al., SEC’s Final Rules and Guidance on the Standards of Conduct for Broker-Dealers 

and Investment Advisers (Jun. 17, 2019), https://www.wilmerhale.com/en/insights/client-alerts/20190617-

secs-final-rules-and-guidance-on-the-standards-of-conduct-for-broker-dealers-and-investment-advisers 

[https://perma.cc/35KG-CMCP].  

https://www.skadden.com/insights/publications/2018/03/fifth-circuit-vacates-dept-labors-fiduciary-rule
https://www.wilmerhale.com/en/insights/client-alerts/20190617-secs-final-rules-and-guidance-on-the-standards-of-conduct-for-broker-dealers-and-investment-advisers
https://www.wilmerhale.com/en/insights/client-alerts/20190617-secs-final-rules-and-guidance-on-the-standards-of-conduct-for-broker-dealers-and-investment-advisers
https://perma.cc/35KG-CMCP
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investors, and may ultimately harm retail investors”.62 Such argument is not consistent with 

the SEC’s Staff Study which illustrates that the line between services of broker-dealers and 

investment advisers has blurred, and the differences between broker-dealers and 

investment advisers that were decades ago, are no more accurate.  

The Reg BI establishes that “a broker-dealer must act in the retail customer’s best 

interest and cannot place its own interests ahead of the customer’s interests”.63 This rule is 

called general obligation. In order to comply with general obligation a broker-dealer has to 

satisfy four component obligations, i.e.: disclosure, care, conflict of interest and 

compliance obligations. 64 According to the SEC, the evaluation of whether broker-dealer 

complies with the Reg BI, will be based “on an objective assessment of the facts and 

circumstances of how the specific components of Regulation Best Interest—including its 

Disclosure, Care, Conflict of Interest, and Compliance Obligations—are satisfied at the 

time that the recommendation is made (and not in hindsight)”.65 One might think that 

objective assessment is always better for financial institutions because they could predict 

to which direction the regulatory regime is going and how to prepare for the new 

amendments. However, the final version of the Reg BI changed a lot the regulatory 

environment for the broker dealers. Also, it brings a lot of uncertainty regarding the scope 

of the “best interest” standard, because the SEC did not provide the definition. And finally, 

it is unknown if the federal preemption doctrine could apply to the Reg BI. Figure 2 

illustrates how the Reg BI changed the regulatory regime for broker-dealers. 

 
62 Supra note 11, at 33,321.  
63 Id. at 33,320.  
64 Id. 
65 Id.at 33,325. 
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Figure 2. Broker-dealer suitability standard v. best interest standard66   

 Suitability Standard Best Interest Standard 

Standard FINRA guidance and case law interpret 

suitability standard  

Establishes that recommendations shall 

be in the best interest of customer, also, 

broker-dealer has to satisfy four 

component obligations 

Covered customers All customers Retail customer that is a natural person, 

or the legal representative of such person 

Covered 

recommendations  

Does not include implicit hold 

recommendations 

Includes implicit hold recommendations 

under certain circumstances 

Conflict of interests  No specific provisions regarding 

conflicts of interest, yet has to be 

compliant with general 

standard of fair dealing 

Requires to “establish, maintain, and 

enforce policies and procedures 

reasonably designed to address conflicts 

of interest”67.  

Disclosures No specific disclosure requirements Requires that before or at the time of 

recommendation a broker-dealer 

discloses fully and fairly all the material 

facts68  

Quantitative 

suitability / care 

Only applies if a broker-dealer or 

associated person has actual or de facto 

control over the customer’s account 

Expands beyond FINRA rules, and 

applies without taking into account if a 

broker-dealer has actual or de facto 

control over the customer’s account 

Reasonably 

available 

alternatives 

Not expressly required to consider 

reasonably available alternatives, but 

often interpreted to include this 

requirement 

Consideration of reasonably available 

alternatives required in order to have a 

reasonable basis to believe that a 

recommendation is in the best interest of 

the customer 

Costs Not expressed requirement Explicitly required to consider potential 

costs related to recommendation 

Investment profile 

diligence 

Must use reasonable diligence to ascertain and consider the customer’s investment 

profile 

 

Based on the changes the Reg BI introduced, it could be stated that it is an important 

regulatory change that directly or indirectly affect various units and divisions (e.g. 

compliance, legal, IT, finance etc.). 

 
66 Davis Polk, Regulation Best Interest Form CRS Related Advisers Act Interpretations (Jun. 21, 2019), 

https://www.davispolk.com/files/2019-06-

21_davis_polk_visual_memorandum_sec_adopts_regulation_best_interest.pdf [https://perma.cc/Q9TQ-

387L]. 
67 Supra note 11, at 33,321.  
68 Id. at 33,320.   

https://www.davispolk.com/files/2019-06-21_davis_polk_visual_memorandum_sec_adopts_regulation_best_interest.pdf
https://www.davispolk.com/files/2019-06-21_davis_polk_visual_memorandum_sec_adopts_regulation_best_interest.pdf
https://perma.cc/Q9TQ-387L
https://perma.cc/Q9TQ-387L
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3.1.2. Interpretation BD  

Under the Interpretation BD, the exemption of Investment Advisers Act shall be 

applicable if “the advice is provided in connection with and is reasonably related to the 

broker-dealer’s primary business of effecting securities transactions”.69 The assessment if 

the advice is solely incidental will be made based on the circumstances and facts related to 

“the broker-dealer’s business, the specific services offered, and relationship between the 

broker dealer and the customer”.70 Moreover, the Interpretation DB sets forth some 

explanations regarding the exemption when broker dealer engages in account monitoring 

as well as exercises discretion over the customer account.71    

3.1.3. Form CRS 

The Form CRS is a disclosure document that aims to reduce confusion about fees, 

conflicts of interest and the required standard of conduct for a financial institution at retail 

investor level.72 Some of the requirements of the Form CRS are technical. For example, 

the information for the investors shall be presented with two pages for a stand-alone 

company or four pages for dual registrants.73 Also, there are some requirements for the 

information itself. For instance, investment advisers/broker-dealers need to disclose 

information to retail customers about the business practices, registration status, relationship 

and services to the retail customer, the fees, costs, conflicts of interests, and standards of 

 
69 Supra note 14, at 33,685. 
70 Id. 
71 Id. at 33,687. 
72 David W. Soden, Cody J. Vitello, The New Standards for Investor Protection: An Analysis of Regulation 

Best Interest, Form CRS and Two Interpretations of the US Investment Advisers Act, 26 THE INVESTMENT 

LAWYER 3, 9 (2019), https://search-proquest-com.ezp-

prod1.hul.harvard.edu/docview/2297098652?accountid=11311&rfr_id=info%3Axri%2Fsid%3Aprimo 

[https://perma.cc/89DD-AU7V].  
73 Instructions to Form CRS, SEC, 2 (2019) https://www.sec.gov/rules/final/2019/34-86032-appendix-b.pdf 

[https://perma.cc/JK77-8824]. 

https://search-proquest-com.ezp-prod1.hul.harvard.edu/docview/2297098652?accountid=11311&rfr_id=info%3Axri%2Fsid%3Aprimo
https://search-proquest-com.ezp-prod1.hul.harvard.edu/docview/2297098652?accountid=11311&rfr_id=info%3Axri%2Fsid%3Aprimo
https://perma.cc/89DD-AU7V
https://www.sec.gov/rules/final/2019/34-86032-appendix-b.pdf
https://perma.cc/JK77-8824
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conduct as it relates to those services, and the disciplinary history.74 This disclosure 

obligation intends to provide a retail investor with an understanding of the financial 

advisory business practices to allow an investor to make an informed decision when 

deciding which services provider to choose. As Chairman Jay Clayton indicated this 

requirement of disclosure “will have a standardized question-and-answer format to 

promote comparability across the firms”.75 

3.2. Rulemaking Package and investment advisers 

3.2.1. Does the Interpretation IA only affirm the preexisting investment adviser fiduciary 

duty? 

It seems that the regulation for the investment advisers was not changed a lot. In 

order words, the Interpretation IA addresses or reaffirms the same aspects of fiduciary duty 

that was established either in the case law or the SEC enforcement action letters.76 For 

instance, before the Rulemaking Package, it was known that investment advisers are the 

fiduciaries. This was established in 1963 in the case of SEC v. Capital Gains Research 

Bureau, Inc.77 Following Capital Gains Research Bureau case, other Supreme Court case 

law continue to interpret the applicability of fiduciary duty. For example, in Santa Fe 

Industries, Inc. v. Green, the Supreme Court rendered that although the Capital Gains was 

related to a statute, the Investment Advisers Act's mention of fraud and the principle of 

 
74 See Instructions to Form CRS, SEC, 2 (2019) https://www.sec.gov/rules/final/2019/34-86032-appendix-

b.pdf [https://perma.cc/JK77-8824]. 
75 Supra note 16. 
76 Id. 
77 SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180, 194 (1963). 

https://www.sec.gov/rules/final/2019/34-86032-appendix-b.pdf
https://www.sec.gov/rules/final/2019/34-86032-appendix-b.pdf
https://perma.cc/JK77-8824
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equity implies that Congress initial goal was to establish federal fiduciary standards.78 The 

federal fiduciary standard requires the investment advisers to act in the best interest of their 

clients.79 Meaning that the investment adviser might benefit from a transaction with or by 

a client, however the conflicts of interest have to be fully disclosed.80 That is why the 

disclosure of conflicts of interest has been a key indicator for applying liability under the 

Investment Advisers Act.81 

According to the SEC, the Interpretation IA reestablished the main concept of the 

fiduciary duty.82 The Interpretation declares that it addresses the same understanding about 

the fiduciary duty investment advisers have before the Interpretation IA was announced.83 

For instance, the InterpretationIA states that the fiduciary duty of investment advisers 

consists of the duty of care and duty of loyalty. Besides, the Interpretation IA declares that 

the relation between the retail client and investment adviser is based on principles and the 

requirement of fiduciary duty applies to the entire relationship between the client and 

investment adviser. Furthermore, the Interpretation IA affirms the main idea of fiduciary 

duty that during all the time investment advisers have to serve the best interest of their 

clients and avoid subordinating their clients’ interests to their own.84 According to 

Commissioner Elad L. Roismam the Interpretation clarified the SEC views about the 

 
78 Arthur B. Laby, Fiduciary Obligations of Broker-Dealers and Investment Advisers, 55 VILL. L. REV. 701, 

717 (2010), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1899732 [https://perma.cc/5XXR-

MRVG].; Santa Fe Industries, Inc., et al., Petitioners, v. S. William Green et al., 430 U.S. 462, 472 n. 11 

(1977).  
79 Arthur B. Laby, Fiduciary Obligations of Broker-Dealers and Investment Advisers, 55 VILL. L. REV. 701, 

718 (2010), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1899732 [https://perma.cc/5XXR-

MRVG]. 
80 Id. 
81 Id. 
82 Supra note 16. 
83 Commission Interpretation Regarding Standard of Conduct for Investment Advisers, 84 Fed. Reg. 33,670 

(Jul. 12, 2019) (codified at 17 C.F.R. 276). 
84 Supra note 16. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1899732
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1899732


19 
 

investment advisers that is helpful not only to retail investors but also financial market 

participants and the public in general.85  

Taking into account the above mentioned one perception of the Interpretation IA 

could be that the Interpretation IA seeks to make clearer and more efficient for the 

participants of the financial market to conduct their business activities while having the 

majority of aspects of fiduciary duty in one piece of document. Such an argument could be 

justified, especially taking into account the complexity and heterogeneity of the activities 

investment advisers or dual registrants usually are involved in. However, the other 

perception is that the Interpretation IA reduces the requirements of the fiduciary standard 

for the investment advisers, more detailed analysis is in Part 3.3. of this paper. Also, the 

majority of the SEC actions are settled. That leads to the situation that the legal theories 

used in order to support the case are untested.86 Consequently, having the key aspects in 

one documents could be beneficial, or sometimes even more confusing, for investment 

advisers since they can predict to which direction the regulatory regime is developing. 

3.2.2. Investment Advisers and Form CRS  

The Form CRS also raises a lot of questions whether such additional document 

helps retail investors to evaluate better the advisory relations they have. For instance, 

before the regulation registered investment advisers were requested to make full disclosure 

in terms of the services they are providing, the fees they are charging, as well as the 

 
85 Elad L. Roisman, Statement at the Open Meeting on Regulation Best Interest, the Interpretation of the 

Standard of Conduct for Investment Advisers, the Form CRS Relationship Summary, and the Interpretation 

of “Solely Incidental”, SEC (June 5 2019) https://www.sec.gov/news/public-statement/statement-roisman-

060519 [https://perma.cc/8SJN-PXH9]. 
86 Supra note 4, at 709. 

https://www.sec.gov/news/public-statement/statement-roisman-060519
https://www.sec.gov/news/public-statement/statement-roisman-060519
https://perma.cc/8SJN-PXH9
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conflicts of interest they have and how they are resolving them.87 Moreover, the SEC spent 

many years in order to make the Form ADV easily understandable for the retail investors. 

Also, the Form CRS does not declare deficiencies with Form ADV or suggest any 

explanation why additional disclosure is needed.88 That is why one of the suggestions from 

participants of the financial market was to vanish the asymmetry between the Form ADV 

and Form CRS. 89 The critics of the Form CRS state that a new form would confuse the 

investors even more. Also, they are worried that the asymmetrical delivery requirements 

for the Forms ADV and CRS will impose additional administrative burdens on the 

investment advisers.90   

3.3. What are key critics for the Rulemaking Package? 

The Rulemaking Package received a lot of critics not only from the SEC staff but 

also from the industry, and academia. Since the announcement of the proposals on April 

18, 2018, the SEC received over 3,000 unique comment letters (over 6,000 comment letters 

in total) from individuals, consumer advocacy groups, financial services firms, investment 

professionals, industry and trade associations, state securities regulators, bar associations, 

and others.91 

 
87 Letter from Mari-Anne Pisarri, Partner, Pickard Djinis and Pisarri LLP, to Brent J. Fields, Secretary, U.S. 

Securities and Exchange Commission, at 7 (Apr. 14, 2018), https://www.sec.gov/comments/s7-07-

18/s70718-4212236-172864.pdf [https://perma.cc/8KC8-BSJJ]. 
88 Id. at 4. 
89 Id.  
90 Id. 
91 James G. Lundy et al., The Final Reg BI Package, What To Know and What’s Next (Jun. 12, 2019), 

https://www.faegredrinker.com/en/insights/publications/2019/6/the-final-reg-bi-package-what-to-know 

[https://perma.cc/FR53-ELWE].  

https://www.sec.gov/comments/s7-07-18/s70718-4212236-172864.pdf
https://www.sec.gov/comments/s7-07-18/s70718-4212236-172864.pdf
https://www.faegredrinker.com/en/insights/publications/2019/6/the-final-reg-bi-package-what-to-know
https://perma.cc/FR53-ELWE
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The SEC Commissioner Robert Jackson Jr. dissented to the Rulemaking Package.92 

First of all, Commissioner indicated that the Rulemaking Package failed to put investors’ 

interests first, even though the Dodd-Frank gave the authority for the SEC to promulgate 

such rule. In terms of investment advisers, the Commissioner indicates that the 

Interpretation IA, instead of clearly establishes that investment advisers need to put 

investors interest first, uses legalese and disclosure-only regime. Also, Commissioner 

claims that the Interpretation IA is not in line with the former case law. According to the 

Commissioner the Interpretation IA now expects less from the investment advisers. The 

similar argument is used for the broker-dealers. The Commissioner strongly disagree that 

disclosure of conflicts could be understood as acting in the best interest of the clients. 

Moreover, since the compensation for broker-dealers is based on the sales of the specific 

financial product, the Commissioner criticizes that approach of disclosure of conflicts 

would not protect the vulnerable investors. In addition, the lack of the definition of “best 

interest” complicates the situation even more. However, Chairman Jay Clayton, disagrees, 

that the lack of clear definition of the “best interest” could have negative impact on the 

industry. However, the Chairman Jay Clayton states that the SEC on purpose chose the 

principle-based approach. The reasoning behind this is that the assessment if a broker 

dealer acts in the best interest of the customer will be based on the objective circumstances 

and facts, thus there is no need to have the precise definition of the “best interest”.93 The 

uncertainty left by the meaning of the “best interest” will be dissolved by the courts that 

will apply principles of common law and congressional intent on a case by case basis.  

 
92 Robert J. Jackson Jr., Statement on Final Rules Governing Investment Advice (Jun. 5, 2019), 

https://www.sec.gov/news/public-statement/statement-jackson-060519-iabd [https://perma.cc/MJ95-

N6Y5]. 
93 Supra note 16. 

https://www.sec.gov/news/public-statement/statement-jackson-060519-iabd
https://perma.cc/MJ95-N6Y5
https://perma.cc/MJ95-N6Y5
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Also, a similar criticism was expressed by a dozen prominent law professor that 

specializes in the area of securities law. Professors issued statement concluding that 

Interpretation IA suggested lower standard of the fiduciary duty for the investment 

advisers.94 The main concerns of the professors are similar to the criticism expressed by 

the Commissioner Jackson. The professors indicate that it is not enough to state that 

investment advisers need to subordinate clients’ interests to their own. According to 

professors, such a substitute is weak and it will allow investment advisors to find a way 

how to give substantial weight to their own interests. As an example are used arguments 

provided in Capital Gains case, i.e. that investment advisers acting as fiduciaries must at 

all cost seek to avoid conflicts of interest, and the disclosure of conflicts of interest is not 

enough. For instance, as the statement indicates, if the clients of the investment advisers 

have not suffered any losses, thus it might be difficult to prove that the investment adviser 

did not subordinate the interest of the client.  

Furthermore, according to the Commissioner Jackson, the Rulemaking Package 

will result in additional costs that, at the end of the day, need to be covered by the investors. 

The Commissioner relies on the study conducted by the University of Chicago and 

Northwestern. The study illustrates that the states that imposed fiduciary duty for broker-

dealers now have positive results. First, in these states’ investors have more choices of 

investment products. Also, in the states that imposed fiduciary duty, the broker-dealers sold 

fewer variable annuities compared to fixed indexed annuities. Fixed indexed annuities are 

 
94Drafting Committee, Statement of Concerned Securities Law Professors Regarding Investment Advisers 

and Fiduciary Obligations (Jun. 25, 2019), https://clsbluesky.law.columbia.edu/2019/06/25/statement-of-

concerned-securities-law-professors-regarding-investment-advisers-and-fiduciary-obligations/ 

[https://perma.cc/5D2V-SXKX]. 

https://clsbluesky.law.columbia.edu/author/drafting-committee/
https://clsbluesky.law.columbia.edu/2019/06/25/statement-of-concerned-securities-law-professors-regarding-investment-advisers-and-fiduciary-obligations/
https://clsbluesky.law.columbia.edu/2019/06/25/statement-of-concerned-securities-law-professors-regarding-investment-advisers-and-fiduciary-obligations/
https://perma.cc/5D2V-SXKX
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known to be cheaper compared to variable annuities, as a result, investor saved more 

money.    

Some of the states followed the Commissioner Jackson advice to implement their 

own regulation to the broker-dealers. For instance, Massachusetts Secretary of the 

Commonwealth William Galvin said that the Reg BI did not go far enough.95 According to 

William Galvin, the wording used in the Reg BI will not protect vulnerable investors and 

will lead even to a bigger confusion among investors.96 William Galvin is of opinion that 

“strict fiduciary standard” under which “recommendations and advice must be given 

without regard to the interests of any person other than the client” could achieve the goal 

of protecting retail investors.97  

To sum up, the opponents of the Rulemaking Package declare that the SEC instead 

of trying to make the regulation clearer and more understandable for a bigger amount of 

retail investors had “further muddied the waters and complicated matters for financial 

services professionals and their clients”.98 Even though the aim of the Rulemaking Package 

was to protect vulnerable investors, however, the chosen way of regulation will not help to 

reach such aim.  

IV. States Actions Towards the Reg BI  

 
95 Justin Baer, Jason Zweig, After Courts Kill a Federal Fiduciary Rule, Massachusetts Launches Its Own, 

WALL ST. J. (Feb. 21, 2020, 03:25 PM), https://www.wsj.com/articles/after-courts-kill-a-federal-fiduciary-

rule-massachusetts-launches-its-own-11582311348 [https://perma.cc/SY2T-DSE7]. 
96 Letter from William F. Galvin, Secretary, Commonwealth of Massachusetts, to Jay Clayton, Chairman, 

U.S. Securities and Exchange Commission (2018) 2 (Aug. 7, 2018), 

https://www.sec.state.ma.us/sct/sctpdf/SECCommissioners.pdf [https://perma.cc/6J8R-6CN5]. 
97 Justin Baer, Jason Zweig, After Courts Kill a Federal Fiduciary Rule, Massachusetts Launches Its Own, 

WALL ST. J. (Feb. 21, 2020, 03:25 PM), https://www.wsj.com/articles/after-courts-kill-a-federal-fiduciary-

rule-massachusetts-launches-its-own-11582311348 [https://perma.cc/SY2T-DSE7]. 
98 James Pasztor, What Exactly Does “Best Interest” Mean?, 74 JOURNAL OF FINANCIAL SERVICE 

PROFESSIONALS 18 (2020), http://search.ebscohost.com.ezp-

prod1.hul.harvard.edu/login.aspx?direct=true&db=bsu&AN=140452389&site=ehost-live&scope=site 

[https://perma.cc/6GH9-VM63].  

https://www.wsj.com/articles/after-courts-kill-a-federal-fiduciary-rule-massachusetts-launches-its-own-11582311348
https://www.wsj.com/articles/after-courts-kill-a-federal-fiduciary-rule-massachusetts-launches-its-own-11582311348
https://www.sec.state.ma.us/sct/sctpdf/SECCommissioners.pdf
https://www.wsj.com/articles/after-courts-kill-a-federal-fiduciary-rule-massachusetts-launches-its-own-11582311348
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http://search.ebscohost.com.ezp-prod1.hul.harvard.edu/login.aspx?direct=true&db=bsu&AN=140452389&site=ehost-live&scope=site
http://search.ebscohost.com.ezp-prod1.hul.harvard.edu/login.aspx?direct=true&db=bsu&AN=140452389&site=ehost-live&scope=site
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Due to the fact that the SEC ignored the authority given under the Dodd-Frank, 

some states decided to take various regulatory initiatives.99 For example, proposed or are 

considering proposing regulation that will increase the bar of fiduciary duties for broker-

dealers. Massachusetts, New Jersey and Nevada are the most active in the debates and 

promulgated or are in the process enacting their own legislative provisions that impose 

different standards compared to the Reg BI.100  

4.1. Massachusetts 

On June 14, 2019 the Massachusetts Securities Division announced the Fiduciary 

Conduct Standard for Broker-Dealers, Agents, Investment Advisers, and Investment 

Adviser Representatives (the “Initial Proposal”).101 The Initial Proposal imposed an 

equal fiduciary duty on investment advisers, broker dealers as well as their agents ( the 

“Covered Person”) when they make investment advice to retail investors.102 Meaning 

that when the Covered Person provides the investment advice to retail investors such 

advice needs to be in the best interests of the clients and the subordination of the personal 

interest of the Covered Person shall be avoided at any costs. According to Massachusetts 

Secretary of the Commonwealth William Galvin, the main goal of such rule was to 
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protect the in-state investors.103 However, the process of adoption of the rule was not 

very smooth. For instance, Mr. Galvin indicated that while finalizing the rule “we have 

experienced quite a bit of pushback from the industry.”104 The main concern from the 

industry was that if the Initial Proposal had been adopted as proposed it would have 

established a strict fiduciary duty according to which the Covered Person will not be 

able to solve conflicts of interests while using clients’ consent.105 Such regulation could 

have resulted in a huge decrease in business of broker-dealers. However, on December 

13, 2019 after receiving the feedback from public Massachusetts Securities Division 

published a new version of the fiduciary rule (the “MA Fiduciary Rule”).106 The MA 

Fiduciary Rule was adopted on February 21, 2020 and it came into force on March 6, 

2020. Once might think that there was not enough of time to prepare for the 

implementation of the new rule. However, according to Massachusetts Securities 

Division it is not going to start enforcement of the MA Fiduciary Rule till September 1, 

2020.107 Consequently, the companies will have some time to prepare for the 

implementation of the new rule. 

The MA Fiduciary Rule raises the standard of conduct applicable to the Covered 

Persons.108 Meaning that the Covered Persons that are registered in Massachusetts when 

 
103 Justin Baer, Jason Zweig, After Courts Kill a Federal Fiduciary Rule, Massachusetts Launches Its Own, 

WALL ST. J. (Feb. 21, 2020, 03:25 PM), https://www.wsj.com/articles/after-courts-kill-a-federal-fiduciary-

rule-massachusetts-launches-its-own-11582311348 [https://perma.cc/8KGN-VFKP]. 
104 Id. 
105 Nicholas DiLorenzo et al., Massachusetts Moves Forward With Proposed Fiduciary Duty for Broker-

Dealers and Investment Advisers, JD SUPRA (Jan. 3, 2020), 

https://www.jdsupra.com/legalnews/massachusetts-moves-forward-with-87647/ [https://perma.cc/YL54-

Y8JG]. 
106 Richard F. Kerr et al., Massachusetts Finalizes State Fiduciary Standard amid Regulation Best Interest 

(Mar. 4, 2020), http://www.klgateshub.com/details/?pub=Massachusetts-Finalizes-State-Fiduciary-

Standard-amid-Regulation-Best-Interest-03-04-2020 [https://perma.cc/4HK3-KRU7]. 
107 Id. 
108 Id. 

https://www.wsj.com/articles/after-courts-kill-a-federal-fiduciary-rule-massachusetts-launches-its-own-11582311348
https://www.wsj.com/articles/after-courts-kill-a-federal-fiduciary-rule-massachusetts-launches-its-own-11582311348
https://perma.cc/8KGN-VFKP
https://www.jdsupra.com/authors/nicholas-dilorenzo/
https://www.jdsupra.com/legalnews/massachusetts-moves-forward-with-87647/
http://www.klgateshub.com/details/?pub=Massachusetts-Finalizes-State-Fiduciary-Standard-amid-Regulation-Best-Interest-03-04-2020
http://www.klgateshub.com/details/?pub=Massachusetts-Finalizes-State-Fiduciary-Standard-amid-Regulation-Best-Interest-03-04-2020


26 
 

providing an investment advice will be required not to subordinate their interests 

compared to the interests of the clients.109 In accordance with the MA Fiduciary Rule, 

the fiduciary duty will be applicable to the Covered Persons when they be making an 

investment advice or recommendations to both current and prospective clients.110 Also, 

the MA Fiduciary Rule However did not create an ongoing fiduciary duty on broker 

dealers as it is applied to the investment advisers. 111  

Figure 3. Comparison between the Rulemaking Package and the MA Final Rule112 

 Rulemaking Package MA Final Rule 

Standard No uniform standard, duty of care 

applies to broker-dealers and their 

associated persons 

No uniform standard, fiduciary 

standard covers broker-dealers and 

agents  

Episodic fiduciary 

obligations 

Allows an episodic duty for the 

broker-dealers and their associated 

persons as long as other elements 

do not appear 

The fiduciary duty that applies to 

broker-dealers is episodic, and 

becomes ongoing if additional 

elements appears  

Ongoing fiduciary 

obligations 

Suggest broader approach of the 

ongoing fiduciary obligations 

Ongoing fiduciary obligation 

appears if a broker-dealer or agent has 

discretion in a customer’s account, 

due to contractual fiduciary duty, or 

contractual obligations to monitor a 

customer’s account, on a regular basis 

Use of certain titles  Might be a reason for ongoing 

fiduciary obligation 

Will not be a reason for ongoing 

fiduciary obligation 

Compensation Stricter approach regarding sales 

contests 

More open-ended approach regarding 

sales contests 

Conflicts of interest Uses language: “without placing the 

financial or other interest” 

Uses language: “without regard to” 

 

 
109 Rita Raagas De Ramos, Mass. Unveils Final Fiduciary Rule, Draws Ire, FINANCIAL ADVISOR IQ (Feb. 

24, 2020) https://financialadvisoriq.com/c/2664163/321873/mass_unveils_final_fiduciary_rule_draws.  
110 950 MASS. CODE REGS. 12.204(1) [https://perma.cc/69PA-Z39P]. 
111 Mark Schoeff Jr., Massachusetts Promulgates Final Fiduciary Rule with Some Controversial Parts 

Removed, INVESTMENT NEWS (Feb. 21, 2020), https://www.investmentnews.com/massachusetts-

promulgates-final-fiduciary-duty-rule-with-some-controversial-parts-removed-188721 

[https://perma.cc/863B-5TEL]. 
112 Baker & McKenzie, Massachusetts Adopts Fiduciary Standard for Broker-Dealers and Broker-Dealer 

Agents (Feb. 27, 2020), https://www.bakermckenzie.com/en/insight/publications/2020/02/massachusetts-

adopts-fiduciary-standard [https://perma.cc/BEK7-4MNH]. 

https://financialadvisoriq.com/email-contributor/127023/2664163/321873?from=%2Fc%2F2664163%2F321873%2Fmass_unveils_final_fiduciary_rule_draws
https://financialadvisoriq.com/c/2664163/321873/mass_unveils_final_fiduciary_rule_draws
https://www.investmentnews.com/massachusetts-promulgates-final-fiduciary-duty-rule-with-some-controversial-parts-removed-188721
https://www.investmentnews.com/massachusetts-promulgates-final-fiduciary-duty-rule-with-some-controversial-parts-removed-188721
https://www.bakermckenzie.com/en/insight/publications/2020/02/massachusetts-adopts-fiduciary-standard
https://www.bakermckenzie.com/en/insight/publications/2020/02/massachusetts-adopts-fiduciary-standard


27 
 

Naturally, the SEC is not satisfied about the discrepancy among the states and it 

declined to comment the new regulation.113 

4.2. Nevada 

Nevada was the first state that drafted proposal for fiduciary duty regulation.114 

The proposed rule establishes a fiduciary duty on investment advisers (including SEC 

registered investment advisers)115, broker-dealers as well as their representatives when 

they “(1) provide[s] investment advice, (2) perform discretionary trading, (3) manage 

assets, (4) act in a fiduciary capacity towards the client, and (5) disclose fees and gains, 

(6) through the completion of any contract; and (7) through the term of engagement of 

services”.116 As now it is establish that proposed fiduciary duty will be owed to all clients 

(including to institutional clients).117  

If this rule is adopted as proposed and the federal preemption does not be 

applicable, it will establish conventional fiduciary duty for broker-dealers.118 

However, the proposed rule raises some concerns. For instance, the rule does not 

indicate the effective date. Consequently, this could lead to the situation that the rule 
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will be effective after the finalization. In other words, broker-dealers might not have 

enough of time to prepare for the implementation of the rule.119 Furthermore, the 

Nevada’s proposed rule is different to the Reg BI because it is relies on the ongoing 

bases.120 Such aspect of regulation is not common among broker-dealers, consequently 

a lot of resources will need to be used in order to be compliant with ongoing fiduciary 

duty for broker-dealers to be in a line with the Nevada regulation.121 Also, the proposed 

rule lack some clarifications. For instance, there is no explanation how the phrase of 

reasonable commissions should be interpreted.122  

4.3. New Jersey 

On April 15, 2019 New Jersey Bureau of Securities (the “Bureau”) proposed a 

new fiduciary duty rule.123 The main reasons why Bureau suggested the new rule are 

twofold. First, to increase the standard of conduct for investment professionals. Second, 

to rectify the confusion among investors that was caused because of the different 

regulatory regimes.124 

The proposed rule establishes that all investment professionals (such as broker-

dealers, agents, investment advisers, and investment adviser representatives)125 that are 

registered with the Bureau shall be treated as fiduciaries when they are providing 

investment advice, opening or transferring assets as well as selling, purchasing or 

exchanging any type of securities.126 The scope of regulation is similar to Nevada’s 
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fiduciary duty. Meaning that when investment professionals provide investment advice, 

open or transfer assets, or purchase, sell or exchange any type of securities both the duty 

of care and the duty of loyalty is applicable.127 In addition, New Jersey suggested rule 

is similar to Massachusetts rule in terms of ongoing duty. In other words, the New Jersey 

rule states that the fiduciary duty for broker-dealers is only applicable when the 

recommendation is being made and it shall not be understood as an ongoing obligation. 

Consequently, the question arises what regulatory regime shall be applicable for the 

investment professionals that act as both broker-dealer and investment adviser. The 

Bureau suggested that dual registrants shall have the ongoing obligation of fiduciary 

duty.128 Meaning that if broker-dealer to the same client, also provides an investment 

advice the obligation of fiduciary duty is ongoing to that client.129  

In general, it could be stated that the states chose similar approach of protecting 

retail investors when they are receiving investment advice. Meaning that states 

suggested that fiduciary duty would also be applicable to the broker-dealers. However, 

some of the suggested regulations leave a lot of ambiguity because they lack of 

clarifications. For instance, the Nevada’s suggested rule does not explain what 

reasonable compensation means.130 Also, some stakeholders such as industry 

practitioners, lobbyists indicated that additional and divergent regulation at the states 

and federal level will create “a messy web of regulations” that would result in the even 

more confused retail investors.131 Also, it is important to discuss what kind of economic 
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effect apart from the creation of even more complicated regulatory regime such legislative 

decision could have. Even before the states’ initiatives were proposed some experts were 

concern that if the fiduciary duties for investment advisers and broker-dealers will be 

equalized this could lead to the situation that broker-dealers will not onboard small 

clients.132 Meaning that the interests of retail investors will not be protected.133   

4.4. Is the different regulation economically significant? 

According the NASAA 2019 Investment Adviser Section Annual Report134 (the 

“NASAA Report”) Massachusetts, Nevada and New Jersey are not included into a list of 

the states that have the biggest number of state-registered investment advisers. Specifically, 

as of December 31, 2018 Massachusetts had 685, New Jersey 611 and Nevada 140 state-

registered investment advisers. In total, these states had 1 436 state-registered investment 

advisers and that makes about eight per cent of the total state-registered investment 

advisers’ market.  

However, in Massachusetts, there are 566 the SEC notice-filed135 investment 

advisers. This puts Massachusetts in the third position of the top SEC notice-filed 

investment advisers.136 Moreover, according to NASAA report, the vast majority of clients 

of state-registered investment advisers are retail investors. Specifically, 99 per cent of all 

clients of state-registered investment advisers are retail investors. This fact shall be 
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considered in conjunction to reports that show that retail investors are vulnerable to the 

incompetent investment advice. Consequently, it raises a question if additional and more 

complicated regulation could help retail investors to understand better the scope of the duty 

investment professionals own to them and how to protect their interests properly.  

To sum up, the states have the same motivation as the SEC while proposing their 

own regulation. Meaning they want to protect in-state investors more and make sure that 

their interests are protected when they are receiving the investment advice. For example, 

Christopher Gerold chief of New Jersey Bureau of Securities indicated that state 

regulators “are doing as they feel they need do to protect the investors in their 

jurisdictions”.137 However, the question arises if a state-by-state approach could help to 

reach the primary goal of the Reg BI and states proposed regulatory regime, i.e. to protect 

retail investors? 

V. Could the Federal Preemption Doctrine Apply to the States Regulatory 

Initiatives?  

The other issue that should be addressed when analyzing the fate of fiduciary 

duty proposed by the states is the federal preemption doctrine. Many commentators of 

the Reg BI have asked for the SEC to make a clear statement if the Reg BI will have a 

preemptive effect on the other states’ proposed regulation.138 However, the SEC decided 

not to take a position on the preemption question.  

Now there are two conflicting regulatory regimes, i.e. the SEC authority granted 

by the Section 913 of the Dodd-Frank Act as well as states’ authority regulated under 
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National Securities Market Improvement Act (the “NSMIA”).139 The NSMIA is often 

chosen as one source of conflict of states’ fiduciary duty because among other things 

the NSMIA establishes requirement of efficiency for financial services.140 Also, the 

NSMIA increased the SEC authority by taking some authority from state securities 

regulators.141 Moreover, under NSMIA it is not allowed to for the states to impose 

additional or different records as well as book requirements on broker-dealers outside 

of federal requirements.142 The good example of NSMIA preemption is Nevada. For 

instance, Nevada’s proposed fiduciary duty extends to the investment advisers that are 

registered at the federal level.143 Also proposed regulation imposes different books and 

records requirements for broker-dealers.144 Similarly, the MA Final Rule requires 

broker-dealers to keep additional books and records so that they could prove that they 

are in the line with requirements. However, under the NISMIA, such rules cannot be 

promulgated.145  

Under the Constitution’s Supremacy Clause, it is established that federal law is “the 

supreme Law of the Land” meaning that it takes priority over conflicting state laws.146 In 

other words, preemption means that a federal law, such as the SEC's regulations would 

override and negate a state law. The Supreme Court has established two ways how federal 
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law could preempt state law. Preemption could be either express or implied.147 Express 

preemption appears if Congress explicitly declares that it wants to preempt state regulation 

in particular field of the law. 

 Whereas implied preemption has two possibilities. The first one is called field 

preemption. In case of field preemption Congress states a comprehensive regulatory 

scheme in the area effectively removing the entire field from the state realm.148 However, 

this type of preemption is not very common in practice.149 Supreme Court case law states 

that field preemption is used when “a state intrudes on a matter of foreign policy with no 

real claim to be addressing an area of traditional state responsibility”.150  

The second type of implied preemption is conflict preemption. The conflict 

preemption itself has two options. The first option is when a state law or regulation directly 

conflicts with federal law and it is not possible to be compliant with both sets of regulation 

at the same time. However, this type of implied preemption is also not accurate for the Reg 

BI. The reason for this is that broker-dealer could comply at the same time with dual 

regulation while choosing the more demanding fiduciary duty.151  

The second option of conflict preemption is called obstacle preemption. This sort 

of preemption applies when state law or regulation is perceived as an obstacle in order to 

reach the federal goals. However, the application of obstacle preemption is also 

complicated. For example, Massachusetts proposed rule is more stringent compared to the 

Reg BI. Also, after some time other states may impose less demanding regulatory regime 
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for broker-dealers. Moreover, it is not known if the Reg BI established ceiling or floor for 

the broker-dealers.152 

Since the SEC chose not to clarify the issue of Reg BI’s preemptive effect the 

question is left to the federal courts. Meaning that in the future the preemptive effect will 

be determined on a case by case basis.153 

VI. Conclusion 

The advice investors receive about where to invest money has an impact not only 

on the investors’ financial well-being but also on how financial markets allocate capital.154 

Also, taking into account the complexity of financial services, usually, retail investors do 

not understand the difference between the broker-dealers and investment advisers, and 

what kind of obligations they own to investors. Because investment advice is a very 

sensitive field of regulation, it is essential that the laws that regulate this field be as precise 

and understandable as possible. The Rulemaking package deviates a lot from the authority 

established under the Dodd-Frank Act, also, the requirements established under the 

Rulemaking package are not clear and leave a lot of space for interpretation. That is why 

some states chose to apply a state-by-state approach. However, such individual approach, 

especially in the financial industry, might be insufficient not sufficient, expensive, 

burdensome and even preempted by the federal law.  
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