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Memorandum 

Date: January 2019 
To: Associate Team 
From: Partner, XYZ Law LLP 
Re: Strategic Options and Legal Risks for Elite ReFi, Inc. 

Summary 

I received a call last night from a former associate of ours who was recently hired as the first general 
counsel of Elite Refi, Inc. (Refi). Refi is a socially-responsible marketplace lender that operates an online 
platform for the refinancing of student loans. Here are my quick notes on what he has told me, insofar as 
I remember them. We are under some time pressure and the budget is tight. I am going to be on a plane 
most of the day but can chat with you before our follow-up call this evening with Refi’s general counsel 
and senior management. Representatives of Finventures Capital Group LLP (Finventures), a small fintech-
focused investment fund and current investor in Refi, and RedRock LLP (RedRock), a large private equity 
fund considering investing in Refi, will be on the call as well. 

Refi offers student loan refinancing nationwide, but only to those with a graduate professional degree 
(e.g. M.D., J.D., M.B.A., or D.M.D.) and who are currently employed in their professional field. Refi is able 
to take advantage of the fact that many federal student loans to graduate students in recent years carried 
higher than market interest rates, with the result that—even in the current rising interest rate 
environment—refinancing can lower the interest rate on student loans for this target demographic. Refi 
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also offers the option to stretch out payments. Refi unexpectedly grew much more quickly than 
anticipated after platform issues at Refi’s much larger competitor—and a scandal around whether the 
competitor’s algorithm contained racial bias—shut down the competitor for several weeks. Accordingly, 
most of management’s attention in the past year has been on making sure that Refi’s online platform 
remained operational in light of the increased traffic. 

In light of its success with the graduate professional demographic, Refi has decided to offer student loan 
refinancing to those with undergraduate degrees in computer science and certain other STEM fields on 
the premise that it will continue to work only with those who are currently employed in their field and 
with whom Refi’s algorithm signals a very low default risk.  

Opening up the platform to this wider pool will require additional funding. Finventures was an early 
investor in Refi and has been quite pleased with Refi’s recent unexpected growth. As a result, Finventures 
recently participated in a new round of financing for Refi, realizing that a further round will soon be 
needed. The funds from the recent round have not yet been deployed. However, as a business matter 
must soon be deployed, Refi has hired a consulting firm (McBain) and a boutique investment bank 
(ZerpBank) to evaluate its options for deploying the recent round and to help it find additional investors. 
One of these potential additional investors is Redrock, a large private equity fund. 

Refi was started only three years ago by several graduate students who originally operated it part-time. 
The company’s budget for legal services has been very slim—in the beginning, Refi’s founders relied upon 
part-time help from their law school classmates. Once the company took off, Refi hired a local lawyer who 
specialized in securitization to advise on the impacts of the Second Circuit’s decision in Madden v. Midland 
Funding, LLC and recent true lender cases for Refi’s business model. That lawyer delivered Refi a 
memorandum adopting the view that the Madden case and true lender cases are limited in application 
strictly to their facts and apply only to debt collectors and other predatory lenders like payday lenders. In 
light of its tight legal budget, Refi did not revisit that advice over the past three years, instead relying for 
updates on general news, its investment bankers, and informal discussions with consultants. The 
memorandum was made available to Finventures when it did its diligence during its investment rounds 
and has been made available to RedRock.  

In light of its recent growth, and after discussions with its investors, Refi and its founders realized that 
they had reached the stage where they needed in-house counsel and compliance capabilities. They hired 
our former associate as their first general counsel the week after the last financing from Finventures 
closed. Upon reviewing the three-year-old memorandum analyzing the implications of Madden and the 
true lender cases, one of his first actions as general counsel was to suggest the memorandum’s analysis 
was out of date and might have always underestimated the legal risks that Madden and the true lender 
cases present to Refi’s business model. Finventures and the founder management are convinced that the 
new general counsel is overstating the risks. Finventures, Refi, and RedRock have decided to split the cost 
of hiring us. They all seek our views on the risks that Madden and the true lender cases pose to Refi’s 
business model. McBain and ZerpBank have already prepared a slide deck with strategic expansion 
options for Refi, a copy of which has been given to us to help speed along our analysis.1  

 

1 Appendix I – McBain and ZerpBank, Strategic Expansion Options: Elite Refi. 
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Refi’s Business  

Refi was incorporated in Delaware in 2016 and operates an online marketplace lending website 
specializing in the refinancing of student loans. Refi is a strong proponent of responsible lending and has 
adopted a range of internal policies and practices in order to facilitate greater access to student loan 
refinancing in a manner informed by a holistic understanding of customers’ present and ongoing ability 
to repay.  

Customers interested in refinancing their student loans submit an application through Refi’s online 
platform, which is open to customers nationwide. A decision whether or not to approve the application 
for refinancing is made on the basis of the information provided in the customer’s application in 
conjunction with Refi’s internal proprietary data analytics and credit assessment tools. Refi does not itself 
extend credit to the relevant customer, as doing so would subject it to state and federal regulatory 
burdens, such as the need to obtain state lending licenses and to comply with state usury laws, which 
would limit the interest rates ReFi can charge on a state-by-state basis. Instead, once an application has 
been approved, the loan is originated by one of the two FDIC-insured depositary institutions with which 
Refi has partnered—National Funding Bank, NA (National Funding Bank), a federally chartered commercial 
bank, and State Funding Bank (State Funding Bank), a commercial bank chartered under the laws of Utah. 
Neither of these banks are subject to any limit on the interest rates they charge.  

The loans approved through Refi’s marketplace lending platform and originated by National Funding Bank 
and State Funding Bank do not remain on the banks’ books. In fact, the banks sell the loans to Refi. In the 
past, Refi has relied on equity capital to finance these purchases. However, in order to maximize the 
availability of refinancing through its platform, and thereby also maximize the commission-based revenue 
it earns through the platform, Refi also on-sells the loans to fixed income investors. Refi has employed a 
range of funding models in this regard, including selling whole loans to institutional investors, securitizing 
loans, and selling pass-through interests in loans to retail investors under a peer-to-peer lending 
program.2  

This bank partnership model was critical to Refi’s expansion over the past three years because it allowed 
Refi to provide uniform and advantageous interest rates nationwide. This was because—as interpreted 
by the Supreme Court’s Marquette decision—12 U.S.C. §85 allows a federally-chartered bank 
headquartered in one state to charge interest on any loan at the rate allowed by the laws of the state in 
which it is headquartered.3 A similar provision applies to state chartered banks.4 Together, by the 
operation of federal preemption, these provisions allow banks to export interest rates which are 
permissible based on the location of the bank’s headquarters or the state in which it is chartered, even 
when transacting with customers in states where such rates would not be permissible by a bank located 
or chartered there. This ability to export rates throughout the country is particularly important given that 
usury laws, which set the maximum rate of interest that lenders may charge on consumer loans, vary 
substantially from state to state. As understood during Refi’s operations to date, the ability of National 
Funding Bank and State Funding Bank to export rates permissible based on their respective locations not 
 

2 Note: Students do not need to consider any securities law issues associated with these funding sources. 
3 12 U.S.C. § 85; Marquette Nat’l Bank v. First Omaha Serv. Corp., 439 U.S. 299 (1978). 
4 12 U.S.C. § 1831d(a). 
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only ensured the validity of refinancing loans when initially originated by those banks, but also ensured 
their ongoing validity and enforceability in the hands of subsequent assignees of the loans, including Refi 
and the third parties to whom Refi sells the loans. Given the funding sources relied on by Refi, these legal 
features of Refi’s bank-partnership business model have been crucial to the company’s operations and 
expansion.  

Sources of Legal Risk 

In the same three-year period in which Refi rapidly expanded its nationwide operations, a series of legal 
developments challenged the above described traditional understanding of rate exportation and 
preemption of state usury laws. Luckily, we’ve done work in this area before, so I’ve pulled together this 
summary based on a past memorandum. I have summarized the main sources of legal risk I would like 
you to consider. I have also attached some of the relevant cases and a legal memorandum we prepared 
for another client that considers these legal risks in detail.5 This work has been vetted by a number of 
partners and you can assume it is correct. 

I – The valid-when-made doctrine and Madden v. Midland Funding 

The traditional understanding of rate exportation and preemption of state usury laws alluded to above is 
an application of the valid-when-made-doctrine. Shortly stated, the valid-when-made-doctrine provides 
that a loan that is valid at its inception cannot become usurious upon subsequent sale or transfer to 
another person. This doctrine is one of long standing, having been recognized by the Supreme Court as 
early as 1828.6 Indeed, in 1833, the Supreme Court described as a cardinal rule the proposition “that a 
contract, which, in its inception, is unaffected by usury, can never be invalidated by any subsequent 
usurious transaction.”7  

Application of the valid-when-made doctrine to Refi’s bank-partnership model would indicate 
thatNational Funding Bank and State Funding Bank’s ability under federal statute to charge interest rates 
permissible based on their respective locations, any loan originated by those banks should be valid and 
not subject to challenge under conflicting state usury laws when in the hands of a subsequent non-bank 
purchaser or assignee. Notwithstanding the valid-when-made doctrine, recent legal developments have 
cast doubt on the enforceability of out-of-state interest rates in the hands of non-bank loan purchasers 
and assignees. In particular, the decision of the United States Court of Appeals for the Second Circuit in 
Madden v. Midland Funding, LLC has generated much uncertainty in the ongoing application of the valid-
when-made doctrine.8  

The plaintiff in that case, Saliha Madden, was a New York resident who opened a credit card account with 
Bank of America, a national bank.9 In 2005, Madden’s account was sold to another national bank, which 

 

5 Appendix IV – Memorandum for Marketplace Lending Association, Federal Banking Regulators Can and Should Resolve Madden and True 
Lender Developments. 

6 Gaither v. Farmers & Mechs. Bank of Georgetown, 26 U.S. (1 Pet.) 37, 43 (1828). 
7 Nichols v. Fearson, 32 U.S. (7 Pet.) 103, 109 (1833). 
8 Madden v. Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015), cert. denied, 136 S. Ct. 2505 (2016). 
9 Id. 247. 
 



ELITE REFI, INC. CSP043 

5 

later charged off the account as uncollectible, before itself selling the account to Midland Funding.10 
Through an affiliate, Midland Funding sought to collect Madden’s debt at an interest rate of 27% per year, 
which was the rate chargeable pursuant to the terms of the credit card agreement with Bank of America.11 
Madden filed suit against Midland Funding and its affiliate, alleging a violation of New York’s state usury 
law, which imposed a maximum interest rate of 25%.12  

At first instance, Judge Seibel in the United States District Court for the Southern District of New York held 
that because the underlying credit card loan was originated by a national bank, the National Bank Act 
preempted state usury law.13 Citing authority from the Fifth and Eighth Circuits,14 Judge Seibel reasoned 
that when examining the application of National Bank Act preemption in the context of loan assignments, 
courts look at the originating bank and not the subsequent assignee.15  

On appeal, the United States Court of Appeals for the Second Circuit reversed, holding that the National 
Bank Act did not preempt Madden’s state usury law claim because Midland Funding and its affiliate were 
neither national banks nor subsidiaries or agents of a national bank, were not acting on behalf of a national 
bank, and thus were not entitled to National Bank Act preemption.16 In so concluding, the Second Circuit 
did not analyze or advert to the valid-when-made doctrine.  

Midland Funding petitioned for a writ of certiorari on the question whether the National Bank Act 
“continues to have preemptive effect after the national bank has sold or otherwise assigned the loan to 
another entity.”17 Midland Funding argued in its petition that the Second Circuit’s decision was erroneous 
because it “allows state law to infringe the core enumerated power of national banks to set interest rates 
at the level allowed by their home States.”18 In this regard, Midland Funding argued that 12 U.S.C. §85 
“incorporates the principle that an interest rate set by an originating bank cannot be invalidated by a 
subsequent assignment of the loan” and that “[t]he valid-when-made doctrine is essential to a national 
bank’s ability to set interest rates.”19 Midland Funding further argued that the Second Circuit erred in 
failing to take into account the broader preemption by 12 U.S.C. §25b of state consumer financial laws 
that prevent or significantly interfere with the ability of national banks to exercise their powers.20 Various 
amicus briefs were filed in support of Midland Fund’s petition for certiorari, including by industry groups 
such as the American Bankers’ Association. On the Supreme Court’s invitation, an amicus brief was filed 
by the Solicitor-General and the Office of the Comptroller of the Currency expressing the views of the 
United States. Although that brief characterized the Second Circuit’s decision as “incorrect,” including for 
its failure to consider the valid-when-made doctrine, it described the case as a poor vehicle for resolution 
 

10 Id. 248. 
11 Id. 
12 Id. 
13 See Petition for a Writ of Certiorari, Midland Funding, LLC v. Madden, No. 15-610.  
14 Id. 8; See, e.g., Phipps v. FDIC, 417 F.3d 1006, 1013 (2005). 
15 See Petition for a Writ of Certiorari, Midland Funding, LLC v. Madden, at 8. 
16 Madden v. Midland Funding, LLC, 786 F.3d 246, 249-253 (2d Cir. 2015). 
17 Petition for a Writ of Certiorari, Midland Funding, LLC v. Madden, at 2. 
18 Id. 15. 
19 Id. 16. 
20 Id. 17. 
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of the application of National Bank Act preemption to state usury law claims against a subsequent 
assignee.21 The Supreme Court ultimately denied Midland Funding’s petition for a writ of certiorari.  

As a decision of the Second Circuit, Madden is binding only in Connecticut, New York, and Vermont. 
However, it appears that the reasoning in Madden is influencing courts in other parts of the country. For 
example, Madden was cited by Chief Judge Castillo in the Northern District of Illinois in reasoning that 
National Bank Act preemption did not apply, denying a motion to dismiss a state usury law action.22  

We need to think about the potential legal risks for Refi’s business model and funding sources as a result 
of the Madden decision. 

II – True lender developments 

A further legal development posing potential risks to Refi’s business model is the emergence of “true 
lender” analysis under which courts have exhibited a willingness to look through bank-partnership 
arrangements and characterize nonbank partners as the true lender on loans in form originated by the 
bank partner. Courts applying this theory have increasingly applied a “predominant economic interest” 
test in determining whether a bank or its nonbank partner is the true lender in a particular transaction.  

In Consumer Financial Protection Bureau v. CashCall, Inc.,23 the United States District Court for the Central 
District of California applied the true lender approach to a “tribal model” of lending. The defendant in that 
case, CashCall, was a California corporation operating in the payday lending industry. In 2006, in order to 
expand its operations beyond California, CashCall entered into partnerships with two banks under which 
loans were originated by the partner banks but then purchased from the banks and serviced on an ongoing 
basis by CashCall.24 This bank partnership model was intended to take advantage of the pre-Madden 
understanding of federal preemption of state usury law claims against subsequent assignees of bank-
originated loans.  

After CashCall’s bank partners withdrew from this arrangement, CashCall entered into an agreement with 
Western Sky Financial, a South Dakota limited liability company formed by a member of the Cheyenne 
River Sioux Tribe (CRST) and licensed to do business by the CSRT.25 Under the agreement, CashCall was 
under an obligation to purchase loans originated under the name of Western Sky Financial, with the 
proceeds from these purchases funding the origination of further loans.26 Loans applications were 
originally made through CashCall agents, or through a Western Sky website hosted on CashCall’s servers 
in California.27 As the partnership continued, Western Sky loan agents employed on the CSRT reservation 

 

21 Brief for the United States as Amicus Curiae, Midland Funding, LLC v. Madden, No. 15-610. 
22 Eul v. Transworld Systems, Inc., 2017 WL 1178537 (N.D. Ill. Mar. 30, 2017). 
23 Consumer Financial Protection Bureau v. CashCall, Inc., No. CV 15-7522-JFW (RAOx), 2016 WL 4820635 (C.D. Cal. Aug. 31, 2016). 
24 Id. *1. 
25 Id. *2. 
26 Id. 
27 Id. *3. 
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handled an increasing number of calls from prospective borrowers.28 At all times, the loan agreement for 
loans originated under this partnership identified Western Sky Financial as the lender. 

In March 2014, the Consumer Financial Protection Bureau (CFPB) initiated proceedings alleging that 
CashCall had engaged in unfair, deceptive, and abusive acts and practices in violation of the Consumer 
Financial Protection Act of 2010 by servicing and collecting on loans that were wholly or partially void or 
uncollectible under state licensing and usury laws.29 In (partially) granting the CFPB’s motion for summary 
judgment, Judge Walter agreed with the CFPB’s contention that in order to identify the “true lender” 
under the loans, he “should consider the substance, not the form, of the transaction.”30 His Honor went 
on to explain that “[i]n identifying the true or de facto lender, courts generally consider the totality of the 
circumstances and apply a predominant economic interest [test], which examines which party or entity 
has the predominant economic interest in the transaction.”31 Judge Walter ultimately concluded that 
CashCall, and not Western Sky Financial, was the true lender, emphasizing that it was CashCall that placed 
its money at risk, that CashCall purchased each and every loan before any payment was made, and kept 
enough money on deposit with Western Sky Financial to fund two days of loans at any one time.32 Judge 
Walter went on to conclude that the CFPB had established that the loans were void or uncollectible under 
the laws of most borrowers’ states, and that CashCall, as the true lender on the loans, had therefore 
engaged in violations of the Consumer Financial Protection Act.33  

Courts in New York,34 West Virginia,35 and Maryland36 have applied the true lender theory to look through 
the bank partnership model in the payday lending context. Further, in a number of states, plaintiffs and 
regulators are now invoking the true lender theory in relation to marketplace lenders and other non-
payday lenders that rely on the bank partnership model.37 In Georgia, the true lender theory applies—at 
least in the payday lending context—as a matter of statute.38 

We need to think about the potential risk of Refi being deemed the true lender on loans originated 
through the platform.39  

 

28 Id. 
29 Id. *4. 
30 Id. *5. 
31 Id. *6 (internal quotation marks omitted). 
32 Id.  
33 Id. *9-*11. 
34 People ex rel. Spitzer v. Cty. Bank of Rehoboth Beach, Del., 846 N.Y.S.2d 436 (2007). 
35 CashCall, Inc. v. Morrissey, No. 12-1274, 2014 WL 2404300 (W.Va. May 30, 2014). 
36 CashCall, Inc. v. Maryland Comm’r of Fin. Reg., 139 A.3d 990 (Md. 2016). 
37 See, e.g., Meade v. Marlette Funding, LLC, No. 17-CV-00575-PAB-MJW, 2018 WL 1417706 (D. Colo. Mar. 12, 2018); Meade v. Avant of Colo., 

LLC, No. 17-CV-0620-WJM-STV, 2018 WL 1101672 (D. Colo. Mar. 1, 2018); Indelicato v. Kabbage, Inc., No. 1:17- CV-11976 (D. Mass. Oct. 12, 
2017). 

38 The Georgia Payday Lending Law codified a predominant economic interest test to determine when a “purported agent shall be considered a 
de facto lender” for purposes of applying state usury laws to payday loans. 

39 NOTE: Students should focus on the true lender aspects of the reasoning in Consumer Financial Protection Bureau v. CashCall, Inc., and the 
legal risk of Refi, rather than National Funding Bank or State Funding Bank, being deemed the “true lender” on loans originated through 
Refi’s platform. Students need not focus on the choice of law issues analyzed in Consumer Financial Protection Bureau v. CashCall, Inc. 
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III – Choice of law issues  

At present, the loan agreements for student loan refinancing approved through Refi’s platform and 
originated by National Funding Bank and State Funding Bank contain a provision identifying the law of 
Utah as the governing law of the contract. Along with the federal preemption and true lender 
developments discussed above, there is a further potential risk that, depending on a borrower’s state of 
residence at the time their loan was originated and/or at the time proceedings are brought on the loan, a 
court may decide not to uphold the choice of Utah law as the governing law of the loan agreement.  

Under choice of law principles, courts generally apply the law of the state chosen by the parties to govern 
their contract.40 However, there are limited circumstances in which the courts will not uphold the parties’ 
choice of law, such as where application of the chosen law would be contrary to public policy of the forum 
state.41 Some courts have taken the view that state usury law limits reflect fundamental matters of public 
policy, such that a loan that is non-usurious under the governing law of the loan agreement may not be 
enforced by courts in other states based on the usury law of those states.42 However, analysis of this 
source of legal risk is outside the scope of our retainer and so you should not dwell on these choice of law 
issues.43  

Expansion Options 

As set out in the pitch deck contained in Appendix I, McBain and ZerpBank have identified a number of 
strategic expansion options for the company.44  

Refi was started by five friends who were unhappy with the refinancing options for their own student 
loans. One of them, now almost 30, was criminally charged with the use of a false ID in a bar when he was 
20 and was required to perform community service. Two of the other founders are from emerging market 
countries which have recently been identified by the federal government as the source of government-
sanctioned cyberattacks. The new general counsel of Refi has advised that, in light of these facts, obtaining 
a bank charter would be more complex than usual. Senior management has decided that it would take far 
too long and be too risky for Refi to seek a bank charter at this time. That option is off the table for strategic 
consideration.  

Option 1: Continue expansion plans unabated; risk reducing actions not needed 

Under Option 1, Refi would leverage its recent influx of capital from Finventures and future financing 
rounds to fund aggressive expansion plans in order to take advantage of the favorable current market 
conditions and lack of direct competition. Given that Refi facilitates borrower refinancing at lower rates 
and adheres to responsible lending practices, Refi would proceed on the basis that it is less likely than 
 

40 See, e.g., Restatement (Second) of Conflict of Laws § 187 (1971). 
41 Id.  
42 See, e.g., Madden v. Midland Funding, LLC., 237 F.Supp.3d 130, 151 (S.D.N.Y. Feb. 27, 2017) (Concluding that “to apply Delaware usury law 

would violate a fundamental public policy of the state of New York”). 
43 NOTE: Students need not dwell on the choice of law issues, nor on whether the choice of Utah law as governing loan agreements originated 

under the Refi platform would be respected.  
44 NOTE: Students should not assume that all information contained in the pitch deck is accurate. Nor should students assume that the client 

has given the partner all of the facts or understands the interconnections between all of the facts. 
 



ELITE REFI, INC. CSP043 

9 

other lenders to be the target of class actions or regulatory scrutiny. The legal risks impact the entire 
marketplace lending sector and Refi is less impacted than others. Given that there has been an influx of 
capital that must be deployed, there is no choice but to proceed while accepting the legal risks. In any 
event, McBain and Zerpbank have advised senior management that a federal legislative fix will be put in 
place in the very near future to address Madden and the true lender developments.45 

Option 2: Continue expansion plans unabated; modify documentation to avoid risk 

Under Option 2, McBain and ZerpBank would recommend that Refi work with its bank partners to 
preclude any Madden or true lender issuers by amendment to the loan documentation. In particular, the 
loan agreement for student loan refinancing approved through the Refi Platform and originated by 
National Funding Bank and State Funding Bank would be amended so that borrowers agree (a) not to 
challenge the loan as usurious notwithstanding any future assignment46 and (b) that National Funding 
Bank or State Funding Bank, as applicable, and no other party, is the true lender under the loan.  

Option 3: Expand strategically; take risk reducing actions 

Under Option 3, Refi would seek to limit exposure to California, due to true lender risk, and to states 
within the Second Circuit, the commercially most important being New York, due to the Madden decision. 
Refi has, to date, been very active in both California and New York, which are key markets for student loan 
refinancing. Under this option, Refi would limit itself to providing refinancing to customers who currently 
live in states whose laws remain true lender- and Madden-friendly. In this regard, Refi will focus its 
expansion efforts on markets with growing STEM-focused workforces, such as Austin, Charlotte, Nashville, 
and Phoenix.   

 

45 NOTE: Students should assume the political and economic conditions in effect as of January 2019. 
46 But cf. Trinity Fire Ins. Co. v. Kerrville Hotel Co., 103 S.W.2d 121, 128-129 (1937) (“[W]e are fully aware…that a borrower may be estopped 

from pleading usury against an innocent purchaser of a usurious instrument by acts which he, the borrower, may commit subsequent to the 
consummation of the usurious transaction, but, after diligent search, we have found no authority, and have been cited to none by the 
plaintiffs in error, which would sustain the proposition that estoppel against pleading usury may be worked by merely stating in the original 
instrument itself, which does not disclose the usury, that it constitutes the sole and only contract between the parties, or even by directly 
stating in such instrument that the contract is free from the taint of usury.”) 
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Assignment: Assessing the Risks  

Evaluate the legal risks and how they impact the needed business decisions from the perspectives of Refi, 
Finventures, and RedRock. 

Assume that you do not have access to the partner for further information until half an hour before the 
meeting with the general counsel and senior management of Refi, and representatives of Finventures and 
Redrock. Consider how you will brief the partner and how you ought to handle the meeting.  

While Refi and its business are fictional, in evaluating the legal risks with respect to the business and its 
expansion and the possibility of any legislative change at the congressional level, students should assume 
the political and economic conditions in effect as of January 2019. 

Do not consider any securities law violations that might have occurred in the fundraising. For current 
purposes, assume that Finventures was responsible for its own diligence and is not interested in getting 
out of the investment.   
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1
Take Advantage of the Market Moment

Make hay while the sun shines

• Implement expansion plans & ratchet up marketing efforts, including in the important markets of California 
and New York:
‒ California and New York attract many members of the target demographic

• Unprecedented opportunity to expand market share:
‒ Current market leader, with largest direct competitor temporarily out of the picture
‒ Currently sitting on capital from recent funding round; need to generate returns for investors
‒ Other competitors and marketplace lenders are not standing still

• Consumer-friendly business:
‒ Socially-responsible credentials as insulation from legal risks
‒ Allowing customers to refinance at lower rates than they are already paying
‒ Customers are highly educated and financially sophisticated (graduate degrees or STEM-background)
‒ No class actions or litigation against Elite Refi to date, and regulatory focus clearly on payday lenders and other 

predatory providers of credit

• We anticipate congressional action in the coming months to reverse Madden and the true lender 
developments



MCBAIN. ZerpBank

2
• Implement expansion plans & ratchet up marketing efforts, including in the important markets of 

California and New York, but take risk-reducing actions

• Risk-reduction without jeopardizing expansion velocity:
‒ Customers are highly educated and financially sophisticated, and are obtaining refinancing on favorable 

terms
‒ Should be acceptable to most such customers to agree:1

1. Not to challenge the interest rate they agree to under their loan; and
2. That they are obtaining refinancing from Elite Refi’s bank partners and not Elite Refi

• Consumer-friendly & socially responsible credentials as insulation from legal risk

• These risk-reducing actions should provide comfort to investors until the legislative fix is in place

1. This is not legal advice and you should consult with appropriate counsel in pursuing this option.

Take Advantage of the Market Moment:
Change Contracts to Reduce Risk



MCBAIN. ZerpBank

3Target Expansion to Friendly States

• Expand strategically & avoid risky jurisdictions

• Pivot to tech centers in friendly jurisdictions:
‒ Elite Refi has already begun extending refinancing to customers with STEM degrees employed in the 

tech industry
‒ Multiple markets outside California and New York exhibit rapidly expanding STEM workforces
‒ Examples include Austin TX, Raleigh NC, Nashville TN, and Phoenix AZ

• Avoid marketing in California and New York:
‒ Discontinue marketing in risky jurisdictions
‒ Amend T&Cs and website to exclude residents of those jurisdictions
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Thus, the FSA had no effect on the
supervised release portion of Johnson’s
pre-FSA sentence.

CONCLUSION

For the foregoing reasons, we AFFIRM
the judgment of the district court.

,
  

Saliha MADDEN, on behalf of herself
and all others similarly situated,

Plaintiff–Appellant,

v.

MIDLAND FUNDING, LLC, Midland
Credit Management, Inc.,

Defendants–Appellees.

No. 14–2131–cv.

United States Court of Appeals,
Second Circuit.

Argued:  March 19, 2015.

Decided:  May 22, 2015.

Background:  Credit card customer of na-
tional bank brought putative class action
against debt collector, who had purchased
customer’s debt from the bank, claiming
that collector violated the Fair Debt Col-
lection Practices Act (FDCPA) and New
York usury law by charging and attempt-
ing to collect interest at a rate higher than
that permitted under New York law. The
United States District Court for the South-
ern District of New York, Cathy Seibel, J.,
denied class action certification and en-
tered judgment for debt collector. Custom-
er appealed.

Holding:  The Court of Appeals, Straub,
Circuit Judge, held that the National Bank
Act (NBA) did not preempt customer’s

claims that debt collector violated New
York usury laws by charging and attempt-
ing to collect interest at an impermissibly
high rate.

Reversed in part, vacated in part, and
remanded.

1. Banks and Banking O232
‘‘National banks’’ are corporate enti-

ties chartered not by any State, but by the
Comptroller of the Currency of the United
States Department of the Treasury.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

2. Banks and Banking O270(5)
 States O18.19

National Bank Act (NBA) did not
preempt credit card customer’s putative
class action claims that debt collector vio-
lated New York usury laws by charging
and attempting to collect interest at a rate
higher than that permitted under New
York law, even though debt collector was
assignee of national bank that had issued
the credit card, where debt collector, who
had purchased the debt from the issuer,
acted on its own behalf, and not on behalf
of the issuer, in attempting to collect on
the debt.  12 U.S.C.A. § 85; N.Y.McKin-
ney’s General Business Law § 349;
N.Y.McKinney’s Penal Law § 190.40.

3. States O18.3
Preemption can generally occur in

three ways: where Congress has expressly
preempted state law, where Congress has
legislated so comprehensively that federal
law occupies an entire field of regulation
and leaves no room for state law, or where
federal law conflicts with state law.

4. Banks and Banking O270(1)
 States O18.19

National Bank Act (NBA) provides
the exclusive cause of action for usury
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claims against national banks, and there-
fore completely preempts analogous state-
law usury claims.  12 U.S.C.A. § 85.

5. Banks and Banking O270(1)
 States O18.19

To apply National Bank Act (NBA)
interest rate preemption to an action taken
by a non-national bank entity, application
of state law to that action must significant-
ly interfere with a national bank’s ability
to exercise its power under the NBA.  12
U.S.C.A. § 85.

Daniel Adam Schlanger, Schlanger &
Schlanger LLP, Pleasantville, N.Y. (Peter
Thomas Lane, Schlanger & Schlanger
LLP, Pleasantville, N.Y.;  Owen Randolph
Bragg, Horwitz, Horwitz & Associates,
Chicago, IL, on the brief), for Saliha Mad-
den.

Thomas Arthur Leghorn (Joseph L.
Francoeur, on the brief), Wilson Elser
Moskowitz Edelman & Dicker LLP, New
York, N.Y., for Midland Funding, LLC
and Midland Credit Management, Inc.

Before:  LEVAL, STRAUB and
DRONEY, Circuit Judges.

STRAUB, Circuit Judge:

This putative class action alleges viola-
tions of the Fair Debt Collection Practices
Act (‘‘FDCPA’’) and New York’s usury
law.  The proposed class representative,
Saliha Madden, alleges that the defendants
violated the FDCPA by charging and at-
tempting to collect interest at a rate high-
er than that permitted under the law of
her home state, which is New York. The
defendants contend that Madden’s claims
fail as a matter of law for two reasons:  (1)

state-law usury claims and FDCPA claims
predicated on state-law violations against a
national bank’s assignees, such as the de-
fendants here, are preempted by the Na-
tional Bank Act (‘‘NBA’’), and (2) the
agreement governing Madden’s debt re-
quires the application of Delaware law,
under which the interest charged is per-
missible.

The District Court entered judgment for
the defendants.  Because neither defen-
dant is a national bank nor a subsidiary or
agent of a national bank, or is otherwise
acting on behalf of a national bank, and
because application of the state law on
which Madden’s claims rely would not sig-
nificantly interfere with any national
bank’s ability to exercise its powers under
the NBA, we reverse the District Court’s
holding that the NBA preempts Madden’s
claims and accordingly vacate the judg-
ment of the District Court.  We leave to
the District Court to address in the first
instance whether the Delaware choice-of-
law clause precludes Madden’s claims.

The District Court also denied Madden’s
motion for class certification, holding that
potential NBA preemption required indi-
vidualized factual inquiries incompatible
with proceeding as a class.  Because this
conclusion rested upon the same erroneous
preemption analysis, we also vacate the
District Court’s denial of class certifica-
tion.

BACKGROUND

A. Madden’s Credit Card Debt, the Sale
of Her Account, and the Defendants’
Collection Efforts

[1] In 2005, Saliha Madden, a resident
of New York, opened a Bank of America
(‘‘BoA’’) credit card account.  BoA is a
national bank.1  The account was governed

1. National banks are ‘‘corporate entities char- tered not by any State, but by the Comptroller
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by a document she received from BoA
titled ‘‘Cardholder Agreement.’’  The fol-
lowing year, BoA’s credit card program
was consolidated into another national
bank, FIA Card Services, N.A. (‘‘FIA’’).
Contemporaneously with the transfer to
FIA, the account’s terms and conditions
were amended upon receipt by Madden of
a document titled ‘‘Change In Terms,’’
which contained a Delaware choice-of-law
clause.

Madden owed approximately $5,000 on
her credit card account and in 2008, FIA
‘‘charged-off’’ her account (i.e., wrote off
her debt as uncollectable).  FIA then sold
Madden’s debt to Defendant–Appellee
Midland Funding, LLC (‘‘Midland Fund-
ing’’), a debt purchaser.  Midland Credit
Management, Inc. (‘‘Midland Credit’’), the
other defendant in this case, is an affiliate
of Midland Funding that services Midland
Funding’s consumer debt accounts.  Nei-
ther defendant is a national bank.  Upon
Midland Funding’s acquisition of Madden’s
debt, neither FIA nor BoA possessed any
further interest in the account.

In November 2010, Midland Credit sent
Madden a letter seeking to collect payment
on her debt and stating that an interest
rate of 27% per year applied.

B. Procedural History

A year later, Madden filed suit against
the defendants—on behalf of herself and a
putative class—alleging that they had en-
gaged in abusive and unfair debt collection
practices in violation of the FDCPA, 15
U.S.C. §§ 1692e, 1692f, and had charged a
usurious rate of interest in violation of
New York law, N.Y. Gen. Bus. Law § 349;
N.Y. Gen. Oblig. Law § 5–501;  N.Y. Penal
Law § 190.40 (proscribing interest from

being charged at a rate exceeding 25% per
year).

On September 30, 2013, the District
Court denied the defendants’ motion for
summary judgment and Madden’s motion
for class certification.  In ruling on the
motion for summary judgment, the Dis-
trict Court concluded that genuine issues
of material fact remained as to whether
Madden had received the Cardholder
Agreement and Change In Terms, and as
to whether FIA had actually assigned her
debt to Midland Funding.  However, the
court stated that if, at trial, the defendants
were able to prove that Madden had re-
ceived the Cardholder Agreement and
Change In Terms, and that FIA had as-
signed her debt to Midland Funding, her
claims would fail as a matter of law be-
cause the NBA would preempt any state-
law usury claim against the defendants.
The District Court also found that if the
Cardholder Agreement and Change In
Terms were binding upon Madden, any
FDCPA claim of false representation or
unfair practice would be defeated because
the agreement permitted the interest rate
applied by the defendants.

In ruling on Madden’s motion for class
certification, the District Court held that
because ‘‘assignees are entitled to the pro-
tection of the NBA if the originating bank
was entitled to the protection of the NBA
TTT the class action device in my view is
not appropriate here.’’  App’x at 120.  The
District Court concluded that the proposed
class failed to satisfy Rule 23(a)’s common-
ality and typicality requirements because
‘‘[t]he claims of each member of the class
will turn on whether the class member
agreed to Delaware interest rates’’ and
‘‘whether the class member’s debt was val-
idly assigned to the Defendants,’’ id. at

of the Currency of the U.S. Treasury.’’  Wa-
chovia Bank v. Schmidt, 546 U.S. 303, 306,

126 S.Ct. 941, 163 L.Ed.2d 797 (2006).
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127–28, both of which were disputed with
respect to Madden.  Similarly, the court
held that the requirements of Rule 23(b)(2)
(relief sought appropriate to class as a
whole) and (b)(3) (common questions of law
or fact predominate) were not satisfied
‘‘because there is no showing that the cir-
cumstances of each proposed class mem-
ber are like those of Plaintiff, and because
the resolution will turn on individual deter-
minations as to cardholder agreements and
assignments of debt.’’  Id. at 128.

On May 30, 2014, the parties entered
into a ‘‘Stipulation for Entry of Judgment
for Defendants for Purpose of Appeal.’’
Id. at 135.  The parties stipulated that
FIA had assigned Madden’s account to the
defendants and that Madden had received
the Cardholder Agreement and Change In
Terms.  This stipulation disposed of the
two genuine disputes of material fact iden-
tified by the District Court, and provided
that ‘‘a final, appealable judgment in favor
of Defendants is appropriate.’’  Id. at 138.
The District Court ‘‘so ordered’’ the Stipu-
lation for Entry of Judgment.

This timely appeal followed.

DISCUSSION

Madden argues on appeal that the Dis-
trict Court erred in holding that NBA
preemption bars her state-law usury
claims.  We agree.  Because neither de-
fendant is a national bank nor a subsidiary
or agent of a national bank, or is otherwise
acting on behalf of a national bank, and
because application of the state law on
which Madden’s claims rely would not sig-
nificantly interfere with any national
bank’s ability to exercise its powers under
the NBA, we reverse the District Court’s
holding that the NBA preempts Madden’s
claims and accordingly vacate the judg-
ment of the District Court.  We also va-
cate the District Court’s judgment as to
Madden’s FDCPA claim and the denial of

class certification because those rulings
were predicated on the same flawed pre-
emption analysis.

The defendants contend that even if we
find that Madden’s claims are not
preempted by the NBA, we must affirm
because Delaware law—rather than New
York law—applies and the interest
charged by the defendants is permissible
under Delaware law.  Because the District
Court did not reach this issue, we leave it
to the District Court to address in the first
instance on remand.

I. National Bank Act Preemption

[2] The federal preemption doctrine
derives from the Supremacy Clause of the
United States Constitution, which provides
that ‘‘the Laws of the United States which
shall be made in Pursuance’’ of the Consti-
tution ‘‘shall be the supreme Law of the
Land.’’ U.S. Const. art. VI, cl. 2. According
to the Supreme Court, ‘‘[t]he phrase ‘Laws
of the United States’ encompasses both
federal statutes themselves and federal
regulations that are properly adopted in
accordance with statutory authorization.’’
City of New York v. FCC, 486 U.S. 57, 63,
108 S.Ct. 1637, 100 L.Ed.2d 48 (1988).

[3] ‘‘Preemption can generally occur in
three ways:  where Congress has expressly
preempted state law, where Congress has
legislated so comprehensively that federal
law occupies an entire field of regulation
and leaves no room for state law, or where
federal law conflicts with state law.’’  Wa-
chovia Bank, N.A. v. Burke, 414 F.3d 305,
313 (2d Cir.2005), cert. denied, 550 U.S.
913, 127 S.Ct. 2093, 167 L.Ed.2d 830
(2007).  The defendants appear to suggest
that this case involves ‘‘conflict preemp-
tion,’’ which ‘‘occurs when compliance with
both state and federal law is impossible, or
when the state law stands as an obstacle to
the accomplishment and execution of the
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full purposes and objective of Congress.’’
United States v. Locke, 529 U.S. 89, 109,
120 S.Ct. 1135, 146 L.Ed.2d 69 (2000) (in-
ternal quotation marks omitted).

[4] The National Bank Act expressly
permits national banks to ‘‘charge on any
loan TTT interest at the rate allowed by the
laws of the State, Territory, or District
where the bank is located.’’  12 U.S.C.
§ 85.  It also ‘‘provide[s] the exclusive
cause of action’’ for usury claims against
national banks, Beneficial Nat’l Bank v.
Anderson, 539 U.S. 1, 11, 123 S.Ct. 2058,
156 L.Ed.2d 1 (2003), and ‘‘therefore com-
pletely preempt[s] analogous state-law
usury claims,’’ Sullivan v. Am. Airlines,
Inc., 424 F.3d 267, 275 (2d Cir.2005).
Thus, there is ‘‘no such thing as a state-law
claim of usury against a national bank.’’
Beneficial Nat’l Bank, 539 U.S. at 11, 123
S.Ct. 2058;  see also Pac. Capital Bank,
N.A. v. Connecticut, 542 F.3d 341, 352 (2d
Cir.2008) (‘‘[A] state in which a national
bank makes a loan may not permissibly
require the bank to charge an interest rate
lower than that allowed by its home
state.’’).  Accordingly, because FIA is in-
corporated in Delaware, which permits
banks to charge interest rates that would
be usurious under New York law, FIA’s
collection at those rates in New York does
not violate the NBA and is not subject to
New York’s stricter usury laws, which the
NBA preempts.

[5] The defendants argue that, as as-
signees of a national bank, they too are
allowed under the NBA to charge interest
at the rate permitted by the state where
the assignor national bank is located—
here, Delaware.  We disagree.  In certain
circumstances, NBA preemption can be
extended to non-national bank entities.  To
apply NBA preemption to an action taken
by a non-national bank entity, application
of state law to that action must significant-
ly interfere with a national bank’s ability

to exercise its power under the NBA. See
Barnett Bank of Marion Cnty., N.A. v.
Nelson, 517 U.S. 25, 33, 116 S.Ct. 1103, 134
L.Ed.2d 237 (1996);  Pac. Capital Bank,
542 F.3d at 353.

The Supreme Court has suggested that
that NBA preemption may extend to enti-
ties beyond a national bank itself, such as
non-national banks acting as the ‘‘equiva-
lent to national banks with respect to pow-
ers exercised under federal law.’’  Watters
v. Wachovia Bank, N.A., 550 U.S. 1, 18,
127 S.Ct. 1559, 167 L.Ed.2d 389 (2007).
For example, the Supreme Court has held
that operating subsidiaries of national
banks may benefit from NBA preemption.
Id.;  see also Burke, 414 F.3d at 309 (defer-
ring to reasonable regulation that operat-
ing subsidiaries of national banks receive
the same preemptive benefit as the parent
bank).  This Court has also held that
agents of national banks can benefit from
NBA preemption.  Pac. Capital Bank, 542
F.3d at 353–54 (holding that a third-party
tax preparer who facilitated the processing
of refund anticipation loans for a national
bank was not subject to Connecticut law
regulating such loans);  see also SPGGC,
LLC v. Ayotte, 488 F.3d 525, 532 (1st
Cir.2007) (‘‘The National Bank Act explicit-
ly states that a national bank may use
‘duly authorized officers or agents’ to exer-
cise its incidental powers.’’ (internal cita-
tion omitted)), cert. denied, 552 U.S. 1185,
128 S.Ct. 1258, 170 L.Ed.2d 68 (2008).

The Office of the Comptroller of the
Currency (‘‘OCC’’), ‘‘a federal agency that
charters, regulates, and supervises all na-
tional banks,’’ Town of Babylon v. Fed.
Hous. Fin. Agency, 699 F.3d 221, 224 n. 2
(2d Cir.2012), has made clear that third-
party debt buyers are distinct from agents
or subsidiaries of a national bank, see OCC
Bulletin 2014–37, Risk Management Guid-
ance (Aug. 4, 2014), available at http://
www.occ.gov/news–issuances/bulletins/
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2014/bulletin–2014–37.html (‘‘Banks may
pursue collection of delinquent accounts by
(1) handling the collections internally, (2)
using third parties as agents in collecting
the debt, or (3) selling the debt to debt
buyers for a fee.’’).  In fact, it is precisely
because national banks do not exercise
control over third-party debt buyers that
the OCC issued guidance regarding how
national banks should manage the risk as-
sociated with selling consumer debt to
third parties.  See id.

In most cases in which NBA preemption
has been applied to a non-national bank
entity, the entity has exercised the powers
of a national bank—i.e., has acted on be-
half of a national bank in carrying out the
national bank’s business.  This is not the
case here.  The defendants did not act on
behalf of BoA or FIA in attempting to
collect on Madden’s debt.  The defendants
acted solely on their own behalves, as the
owners of the debt.

No other mechanism appears on these
facts by which applying state usury laws to
the third-party debt buyers would signifi-
cantly interfere with either national bank’s
ability to exercise its powers under the
NBA. See Barnett Bank, 517 U.S. at 33,
116 S.Ct. 1103.  Rather, such application
would ‘‘limit[ ] only activities of the third
party which are otherwise subject to state
control,’’ SPGGC, LLC v. Blumenthal, 505
F.3d 183, 191 (2d Cir.2007), and which are
not protected by federal banking law or
subject to OCC oversight.

We reached a similar conclusion in Blu-
menthal.  There, a shopping mall opera-
tor, SPGGC, sold prepaid gift cards at its
malls, including its malls in Connecticut.
Id. at 186.  Bank of America issued the
cards, which looked like credit or debit
cards and operated on the Visa debit card
system.  Id. at 186–87.  The gift cards
included a monthly service fee and carried
a one-year expiration date.  Id. at 187.

The Connecticut Attorney General sued
SPGGC alleging violations of Connecticut’s
gift card law, which prohibits the sale of
gift cards subject to inactivity or dormancy
fees or expiration dates.  Id. at 187–88.
SPGGC argued that NBA preemption pre-
cluded suit.  Id. at 189.

We held that SPGGC failed to state a
valid claim for preemption of Connecticut
law insofar as the law prohibited SPGGC
from imposing inactivity fees on consumers
of its gift cards.  Id. at 191.  We reasoned
that enforcement of the state law ‘‘does not
interfere with BoA’s ability to exercise its
powers under the NBA and OCC regula-
tions.’’  Id. ‘‘Rather, it affects only the
conduct of SPGGC, which is neither pro-
tected under federal law nor subject to the
OCC’s exclusive oversight.’’  Id.

We did find, in Blumenthal, that Con-
necticut’s prohibition on expiration dates
could interfere with national bank powers
because Visa requires such cards to have
expiration dates and ‘‘an outright prohibi-
tion on expiration dates could have pre-
vented a Visa member bank (such as BoA)
from acting as the issuer of the Simon
Giftcard.’’  Id. at 191.  We remanded for
further consideration of the issue.  Here,
however, state usury laws would not pre-
vent consumer debt sales by national
banks to third parties.  Although it is pos-
sible that usury laws might decrease the
amount a national bank could charge for
its consumer debt in certain states (i.e.,
those with firm usury limits, like New
York), such an effect would not ‘‘signifi-
cantly interfere’’ with the exercise of a
national bank power.

Furthermore, extension of NBA pre-
emption to third-party debt collectors such
as the defendants would be an overly
broad application of the NBA. Although
national banks’ agents and subsidiaries ex-
ercise national banks’ powers and receive
protection under the NBA when doing so,
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extending those protections to third par-
ties would create an end-run around usury
laws for non-national bank entities that are
not acting on behalf of a national bank.

The defendants and the District Court
rely principally on two Eighth Circuit
cases in which the court held that NBA
preemption precluded state-law usury
claims against non-national bank entities.
In Krispin v. May Department Stores, 218
F.3d 919 (8th Cir.2000), May Department
Stores Company (‘‘May Stores’’), a non-
national bank entity, issued credit cards to
the plaintiffs.  Id. at 921.  By agreement,
those credit card accounts were governed
by Missouri law, which limits delinquency
fees to $10.  Id. Subsequently, May Stores
notified the plaintiffs that the accounts had
been assigned and transferred to May Na-
tional Bank of Arizona (‘‘May Bank’’), a
national bank and wholly-owned subsidiary
of May Stores, and that May Bank would
charge delinquency fees of up to ‘‘$15, or
as allowed by law.’’  Id. Although May
Stores had transferred all authority over
the terms and operations of the accounts
to May Bank, it subsequently purchased
May Bank’s receivables and maintained a
role in account collection.  Id. at 923.

The plaintiffs brought suit under Mis-
souri law against May Stores after being
charged $15 delinquency fees.  Id. at 922.
May Stores argued that the plaintiffs’

state-law claims were preempted by the
NBA because the assignment and transfer
of the accounts to May Bank ‘‘was fully
effective to cause the bank, and not the
store, to be the originator of [the plain-
tiffs’] accounts subsequent to that time.’’
Id. at 923.  The court agreed:

[T]he store’s purchase of the bank’s re-
ceivables does not diminish the fact that
it is now the bank, and not the store,
that issues credit, processes and services
customer accounts, and sets such terms
as interest and late fees.  Thus, al-
though we recognize that the NBA gov-
erns only national banks, in these cir-
cumstances we agree with the district
court that it makes sense to look to the
originating entity (the bank), and not the
ongoing assignee (the store), in deter-
mining whether the NBA applies.

Id. at 924 (internal citation omitted).2

Krispin does not support finding pre-
emption here.  In Krispin, when the na-
tional bank’s receivables were purchased
by May Stores, the national bank retained
ownership of the accounts, leading the
court to conclude that ‘‘the real party in
interest is the bank.’’  Id.  Unlike Kris-
pin, neither BoA nor FIA has retained an
interest in Madden’s account, which fur-
ther supports the conclusion that subject-
ing the defendants to state regulations

2. We believe the District Court gave unwar-
ranted significance to Krispin ’s reference to
the ‘‘originating entity’’ in the passage quoted
above.  The District Court read the sentence
to suggest that, once a national bank has
originated a credit, the NBA and the associat-
ed rule of conflict preemption continue to
apply to the credit, even if the bank has sold
the credit and retains no further interest in it.
The point of the Krispin holding was, howev-
er, that notwithstanding the bank’s sale of its
receivables to May Stores, it retained substan-
tial interests in the credit card accounts so
that application of state law to those accounts
would have conflicted with the bank’s powers
authorized by the NBA. The crucial words of

the sentence were ‘‘in these circumstances,’’
which referred to the fact stated in the previ-
ous sentence of the bank’s retention of sub-
stantial interests in the credit card accounts.
As we understand the Krispin opinion, the
fact that the bank was described as the ‘‘origi-
nating entity’’ had no significance for the
court’s decision, which would have come out
the opposite way if the bank, notwithstanding
that it originated the credits in question, had
sold them outright to a new, unrelated owner,
divesting itself completely of any continuing
interest in them, so that its operations would
no longer be affected by the application of
state law to the new owner’s further adminis-
tration of the credits.
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does not prevent or significantly interfere
with the exercise of BoA’s or FIA’s pow-
ers.

The defendants and the District Court
also rely upon Phipps v. FDIC, 417 F.3d
1006 (8th Cir.2005).  In that case, the
plaintiffs brought an action under Missouri
law to recover allegedly unlawful fees
charged by a national bank on mortgage
loans.  The plaintiffs alleged that after
charging these fees, which included a pur-
ported ‘‘finder’s fee’’ to third-party Equity
Guaranty LLC (a non-bank entity), the
bank sold the loans to other defendants.
The court held that the fees at issue were
properly considered ‘‘interest’’ under the
NBA and concluded that, under those cir-
cumstances, it ‘‘must look at ‘the originat-
ing entity (the bank), and not the ongoing
assignee TTT in determining whether the
NBA applies.’ ’’ Id. at 1013 (quoting Kris-
pin, 218 F.3d at 924 (alteration in origi-
nal)).

Phipps is distinguishable from this case.
There, the national bank was the entity
that charged the interest to which the
plaintiffs objected.  Here, on the other
hand, Madden objects only to the interest
charged after her account was sold by FIA

to the defendants.  Furthermore, if Equity
Guaranty was paid a ‘‘finder’s fee,’’ it
would benefit from NBA preemption as an
agent of the national bank.  Indeed,
Phipps recognized that ‘‘ ‘[a] national bank
may use the services of, and compensate
persons not employed by, the bank for
originating loans.’ ’’ Id. (quoting 12 C.F.R.
§ 7.1004(a)).  Here, the defendants do not
suggest that they have such a relationship
with BoA or FIA.3

II. Choice of Law:  Delaware vs.  New
York

The defendants contend that the Dela-
ware choice-of-law provision contained in
the Change In Terms precludes Madden’s
New York usury claims.4  Although raised
below, the District Court did not reach this
issue in ruling on the defendants’ motion
for summary judgment.5  Subsequently, in
the Stipulation for Entry of Judgment, the
parties resolved in the defendants’ favor
the dispute as to whether Madden was
bound by the Change In Terms.  The
parties appear to agree that if Delaware
law applies, the rate the defendants
charged Madden was permissible.6

3. We are not persuaded by Munoz v. Pipestone
Financial, LLC, 513 F.Supp.2d 1076 (D.Minn.
2007), upon which the defendants and the
District Court also rely.  Although the court
found preemption applicable to an assignee of
a national bank in a case analogous to Mad-
den’s suit, it misapplied Eighth Circuit prece-
dent by applying unwarranted significance to
Krispin ’s use of the word ‘‘originating entity’’
and straying from the essential inquiry—
whether applying state law would ‘‘signifi-
cantly interfere with the national bank’s exer-
cise of its powers,’’ Barnett Bank, 517 U.S. at
33, 116 S.Ct. 1103, because of a subsidiary or
agency relationship or for other reasons.

4. The Change In Terms, which amended the
original Cardholder Agreement, includes the
following provision:  ‘‘This Agreement is gov-
erned by the laws of the State of Delaware
(without regard to its conflict of laws princi-

ples) and by any applicable federal laws.’’
App’x at 58, 91.

5. We reject Madden’s contention that this ar-
gument was waived.  First, although the de-
fendants’ motion for summary judgment
urged the District Court to rule on other
grounds, it did raise the Delaware choice-of-
law clause.  Defs.’ Summ. J. Mem. 4 & n. 3,
No. 7:11–cv–08149 (S.D.N.Y. Jan. 25, 2013),
ECF No. 32.  Second, this argument was not
viable prior to the Stipulation for Entry of
Judgment due to unresolved factual issues—
principally, whether Madden had received the
Change In Terms.

6. We express no opinion as to whether Dela-
ware law, which permits a ‘‘bank’’ to charge
any interest rate allowable by contract, see
Del. Code Ann. tit. 5, § 943, would apply to
the defendants, both of which are non-bank
entities.
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We do not decide the choice-of-law issue
here, but instead leave it for the District
Court to address in the first instance.7

III. Madden’s Fair Debt Collection
Practices Act Claim

Madden also contends that by attempt-
ing to collect interest at a rate higher than
allowed by New York law, the defendants
falsely represented the amount to which
they were legally entitled in violation of
the FDCPA, 15 U.S.C. §§ 1692e(2)(A), (5),
(10), 1692f(1).  The District Court denied
the defendants’ motion for summary judg-
ment on this claim for two reasons.  First,
it held that there was a genuine dispute of
material fact as to whether the defendants
are assignees of FIA;  if they are, it rea-
soned, Madden’s FDCPA claim would fail
because state usury laws—the alleged vio-
lation of which provide the basis for Mad-
den’s FDCPA claim—do not apply to as-
signees of a national bank.  The parties
subsequently stipulated ‘‘that FIA as-
signed Defendants Ms. Madden’s account,’’
App’x at 138, and the District Court, in
accord with its prior ruling, entered judg-
ment for the defendants.  Because this
analysis was predicated on the District
Court’s erroneous holding that the defen-
dants receive the same protections under
the NBA as do national banks, we find
that it is equally flawed.

Second, the District Court held that if
Madden received the Cardholder Agree-
ment and Change In Terms, a fact to
which the parties later stipulated, any
FDCPA claim of false representation or

unfair practice would fail because the
agreement allowed for the interest rate
applied by the defendants.  This conclu-
sion is premised on an assumption that
Delaware law, rather than New York law,
applies, an issue the District Court did not
reach.  If New York’s usury law applies
notwithstanding the Delaware choice-of-
law clause, the defendants may have made
a false representation or engaged in an
unfair practice insofar as their collection
letter to Madden stated that they were
legally entitled to charge interest in excess
of that permitted by New York law.  Thus,
the District Court may need to revisit this
conclusion after deciding whether Dela-
ware or New York law applies.

Because the District Court’s analysis of
the FDCPA claim was based on an errone-
ous NBA preemption finding and a prema-
ture assumption that Delaware law applies,
we vacate the District Court’s judgment as
to this claim.

IV. Class Certification

Madden asserts her claims on behalf of
herself and a class consisting of ‘‘all per-
sons residing in New York [ ] who were
sent a letter by Defendants attempting to
collect interest in excess of 25% per annum
[ ] regarding debts incurred for personal,
family, or household purposes.’’  Pl.’s
Class Certification Mem. 1, No. 7:11–cv–
08149 (S.D.N.Y. Jan. 18, 2013), ECF No.
29.  The defendants have represented that
they sent such letters with respect to 49,-
780 accounts.

7. Because it may assist the District Court, we
note that there appears to be a split in the
case law.  Compare Am. Equities Grp., Inc. v.
Ahava Dairy Prods. Corp., No. 01 Civ.
5207(RWS), 2004 WL 870260, at *7–9
(S.D.N.Y. Apr. 23, 2004) (applying New
York’s usury law despite out-of-state choice-
of-law clause);  Am. Express Travel Related
Servs. Co. v. Assih, 26 Misc.3d 1016, 1026,

893 N.Y.S.2d 438 (N.Y.Civ.Ct.2009) (same);
N. Am. Bank, Ltd. v. Schulman, 123 Misc.2d
516, 520–21, 474 N.Y.S.2d 383
(N.Y.Cnty.Ct.1984) (same) with RMP Capital
Corp. v. Bam Brokerage, Inc., 21 F.Supp.3d
173, 186 (E.D.N.Y.2014) (finding out-of-state
choice-of-law clause to preclude application
of New York’s usury law).
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Madden moved for class certification be-
fore the District Court.  The District
Court denied the motion, holding that be-
cause ‘‘assignees are entitled to the protec-
tion of the NBA if the originating bank
was entitled to the protection of the NBA
TTT the class action device in my view is
not appropriate here.’’  App’x at 120.  Be-
cause the District Court’s denial of class
certification was entwined with its errone-
ous holding that the defendants receive the
same protections under the NBA as do
national banks, we vacate the denial of
class certification.

CONCLUSION

We REVERSE the District Court’s
holding as to National Bank Act preemp-
tion, VACATE the District Court’s judg-
ment and denial of class certification, and
REMAND for further proceedings consis-
tent with this opinion.

,

  

In re: In the Matter of the GRAND
JURY EMPANELED ON MAY 9, 2014
John Doe;  ABC Entity, Appellants.

No. 15–1264.

United States Court of Appeals,
Third Circuit.

Argued April 21, 2015.

Filed:  May 15, 2015.

Background:  Grand jury issued subpoena
directing custodian of records for profes-
sional corporation to produce certain docu-
ments. The United States District Court
for the District of New Jersey, Stanley R.
Chesler, J., held corporation in contempt

for noncompliance. Corporation and its
principal appealed.

Holdings:  The Court of Appeals, Cowen,
Circuit Judge, held that:

(1) Fifth Amendment privilege against
self-incrimination was not available to
corporate custodian, and

(2) district court did not abuse its discre-
tion in concluding that subpoena was
not overbroad and it did not lack par-
ticularity.

Affirmed.

1. Criminal Law O1147
A district court’s decision to quash a

grand jury subpoena is reviewed for abuse
of discretion.

2. Witnesses O298, 306
Fifth Amendment privilege against

self-incrimination was not available to cor-
porate custodian to avoid compliance with
grand jury subpoena for corporate records
merely because he was that corporation’s
sole owner and employee.  U.S.C.A. Const.
Amend. 5.

3. Witnesses O298, 306
Unlike the collective entity doctrine,

which states that the contents of the sub-
poenaed business records are not privi-
leged, the so-called act-of-production doc-
trine is less concerned with the nature of
the entity that owns the documents, and
more concerned with the communicative or
non-communicative nature of the disclo-
sures sought to be compelled.

4. Witnesses O298
The government is prohibited under

the so called act-of-production doctrine
from making any evidentiary use of the
‘‘individual act’’ of the custodian producing
evidence in response to a subpoena issued
to the corporation because when the custo-
dian produces documents pursuant to a
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*1  On June 30, 2016, Plaintiff Consumer Financial
Protection Bureau (“Plaintiff” or “CFPB”) filed a Motion
for Partial Summary Judgment. On July 11, 2016,
Defendants CashCall, Inc. (“CashCall”), WS Funding,
LLC (“WS Funding”), Delbert Services Corporation
(“Delbert Services”), and J. Paul Reddam (“Reddam”)
(collectively, “Defendants”) filed their Opposition. On
July 18, 2016, Plaintiff filed a Reply.

On June 30, 2016, Defendants filed a Motion for Summary
Judgment. On July 11, 2016, Plaintiff filed its Opposition.
On July 18, 2016, Defendants filed a Reply.

Pursuant to Rule 78 of the Federal Rules of Civil
Procedure and Local Rule 7-15, the Court found these
matters appropriate for submission on the papers without
oral argument. The matters were, therefore, removed from
the Court's August 15, 2016 hearing calendar and the
parties were given advance notice. After considering the
moving, opposing, and reply papers, and the arguments
therein, the Court rules as follows:

I. FACTUAL AND PROCEDURAL BACKGROUND 1

A. The Defendants
Defendant CashCall, a California corporation, is a lender
to consumers and small businesses. Defendant Reddam is
the founder, CEO, sole owner, and President of CashCall.
Defendant WS Funding is a wholly-owned subsidiary of
CashCall, which was formed to purchase loans made by

non-party Western Sky Financial. 2  Defendant Delbert
Services is a Nevada corporation which was formed
to service loans that CashCall deemed in default, or
“charged-off”, and to provide collection services for other,
unrelated clients.

B. CashCall's Consumer Loan Business
CashCall entered the unsecured consumer lending market
in 2003 to provide a lower cost alternative to payday
loans for credit-impaired borrowers and small businesses.
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Before 2006, CashCall primarily (if not exclusively) made
loans to customers in California. In 2006, CashCall
decided to expand its business beyond California.
However, it opted not to obtain licenses to lend in
other states because “in many of those states, the usury
laws would not permit [CashCall] to make or service
loans at the rates [CashCall] deemed necessary to make
a profit.” Instead, CashCall expanded its business by
paying two state-chartered federally-regulated banks to
make loans that CashCall then purchased and serviced.
The Maryland Court of Appeals recently referred to
CashCall's arrangement with the state-chartered banks
as a “ ‘rent-a-bank’ scheme” designed to take advantage
of a federally-insured bank's exemption from state
usury limits. CashCall, Inc. v. Maryland Comm'r of Fin.
Regulation, 139 A.3d 990, 995 n.12 (Md. 2016). This
lending model was successful for CashCall until the
two state-charted banks withdrew from the arrangement
under pressure from the FDIC.

*2  After the two state-chartered banks withdrew from
the arrangement, counsel Claudia Callaway of Katten
Muchin Rosenman LLP (“Katten”) advised CashCall's
general counsel, Dan Baren, that she was recommending
that her clients move to a “tribal model,” and “that under
federal Indian law the tribal lender could make these
loans, and they could sell the loans to a non-tribal entity,
and the loans could be collected upon at the contract rate,
and the loans would not be subject to state regulation.”
Baren described the “tribal model” as “almost identical to
the [state-chartered] bank model.”

Callaway introduced Baren to Martin Webb, who was a
member of the Cheyenne River Sioux Tribe (“CRST”) in
South Dakota and who had founded two or three previous
payday lending companies that used the tribal lending
model. Webb and Baren discussed forming a tribal lending
entity through which Webb would sell loans to CashCall.

As a result of those discussions, in 2009, Webb formed
Western Sky Financial (“Western Sky”) with CashCall in
mind. Western Sky was a South Dakota limited liability
company and was licensed to do business by the CRST.
Webb was Western Sky's sole owner. Western Sky's
offices were located in Timber Lake and Eagle Butte, on
the CRST Reservation in South Dakota. Western Sky
constructed new facilities on the Reservation, including a
call center and office, and communication infrastructure
with CashCall's assistance. Between January 2010 and

August 2013, Western Sky was one of the largest private
employers on the Reservation, employing more than 100
employees.

C. CashCall and Western Sky's Agreements and
Business Relationship

CashCall and Western Sky entered into two agreements
signed by Reddam and Webb on behalf of their respective
companies: (1) an Agreement for the Assignment
and Purchase of Promissory Notes (the “Assignment
Agreement”), and (2) an Agreement for Service (the
“Service Agreement”). These agreements remained in
effect from the time they were signed until Western Sky
ceased doing business in September 2013.

Pursuant to the Assignment Agreement, signed in
February 2010, CashCall, through its wholly-owned
subsidiary WS Funding, agreed to “purchase from
Western Sky Financial all loans made through
www.westernsky.com as evidenced by the Notes.”
CashCall's purchase obligation was “subject to the
accuracy and correctness of Western Sky's representations
and warranties contained in the Agreement,” including
that borrowers satisfy “the criteria as set by Western Sky
Financial from time to time, as shown more fully in the
Criteria Appendix provided by Western Sky Financial.”
To fund the Western Sky loans, a reserve account
was established for Western Sky, into which CashCall
deposited enough money to fund two days of loans,
calculated on the previous month's daily average. Western
Sky used this money to fund consumer loans. CashCall
purchased all of Western Sky's loans after waiting a
minimum of three days after the funding of each loan.
CashCall never declined to purchase a loan made by
Western Sky.

CashCall paid Western Sky the full amount disbursed to
the borrower under the loan agreement plus a premium of
5.145% (either of the principal loan amount or the amount
disbursed to the borrower). CashCall guaranteed Western
Sky a minimum payment of $100,000 per month, as well as
a $10,000 monthly administrative fee. Western Sky agreed
to sell the loans to CashCall before any payments had been
made by the borrowers. Accordingly, borrowers made all
of their loan payments to CashCall, and did not make a
single payment to Western Sky. Once Western Sky sold a
loan to CashCall, all economic risks and benefits of the
transaction passed to CashCall.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039232281&pubNum=0007691&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_7691_995&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_995
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039232281&pubNum=0007691&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_7691_995&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_995


Consumer Financial Protection Bureau v. CashCall, Inc., Not Reported in Fed. Supp....

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 3

*3  CashCall agreed to reimburse Western Sky for any
repair, maintenance and update costs associated with
Western Sky's server. CashCall also reimbursed Western
Sky for all of its marketing expenses and bank fees, and
some, but not all, of its office and personnel costs. In
addition, CashCall agreed to “fully indemnify Western
Sky Financial for all costs arising or resulting from any
and all civil, criminal or administrative claims or actions,
including but not limited to fines, costs, assessments and/
or penalties ... [and] all reasonable attorneys fees and legal
costs associated with a defense of such claim or action.”

Pursuant to the Service Agreement between CashCall
and Western Sky, Western Sky granted CashCall a
“non-exclusive license, to reproduce the name, trade
name, trademarks, and logos of Western Sky Financial.”
CashCall agreed to provide Western Sky with customer
support, marketing, website hosting and support,
assignment of a toll-free phone number, and to handle
electronic communications with customers (although not
all of these services were ultimately provided). In exchange
for these services, Western Sky paid CashCall 2.02% of the
face value of each loan that it sold to CashCall.

D. The Lending Process for Western Sky Loans
Consumers applied for Western Sky loans by telephone
or online. When Western Sky commenced operations, all
telephone calls from prospective borrowers were routed to
CashCall agents in California. As the business developed,
a growing number of Western Sky loan agents on the
Reservation handled calls from prospective borrowers.
Over time, “[l]oan agents for CashCall only handled the
overflow for Western Sky applicants or borrowers calling
in, should the staff at Western Sky not be able to handle
the amount of calls.” CashCall loan agents were instructed
to tell loan applicants that CashCall was hired to handle
overflow calls for Western Sky.

Western Sky developed the underwriting criteria for
its loans with input from CashCall. Although Western
Sky employees reviewed, audited, and approved loans
from the Western Sky offices on the Reservation,
CashCall employees also independently reviewed the
documentation submitted by borrowers to determine
if it met program criteria and performed other loan
origination and underwriting functions.

A borrower approved for a Western Sky loan would
electronically sign the loan agreement on Western Sky's

website, which was hosted by CashCall's servers in
California. The loan proceeds would be transferred from
Western Sky's account to the borrower's account. After a
minimum of three days had passed, the borrower would
receive a notice that the loan had been assigned to WS
Funding, and that all payments on the loan should be
made to CashCall as servicer. Charged-off loans were
transferred to Delbert Services for collection.

The loan agreement for a Western Sky loan identified
Western Sky Funding, LLC as the lender, and informed
the borrower, in bold type, that it was “subject solely to
the exclusive laws and jurisdiction of the Cheyenne River
Sioux Tribe, Cheyenne River Indian Reservation.” In the
“Governing Law” section of the agreement, the borrower
was informed that:

This Agreement is governed by the
Indian Commerce Provision of the
Constitution of the United States
of America and the laws of the
Cheyenne River Sioux Tribe. We do
not have a presence in South Dakota
or any other states of the United
States. Neither this Agreement nor
Lender is subject to the laws of
any state of the United States of
America.

In a separate section of the loan agreement, the borrower
was informed that Western Sky “may assign or transfer
this Loan Agreement or any of our rights under it at any
time to any party.” The interest rate on the Western Sky
loans was clearly and prominently disclosed on the first
page of the loan agreement.

*4  Western Sky's loan products included a $2,600 loan
with an APR of 134.34%, a $700 loan with an APR
of 318.52%, and $5,000 and $10,000 loans. The typical
CashCall borrower had a lower-than-average FICO score.

E. This Action
In its First Amended Complaint filed on March 21, 2014,
Plaintiff CFPB alleges that Defendants have engaged
in unfair, deceptive, and abusive acts and practices
(“UDAAP”) in violation of the Consumer Financial
Protection Act of 2010 (“CFPA”), 12 U.S.C. § 5536(a)
(1)(B), by servicing and collecting full payment on loans
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that state-licensing and usury laws had rendered wholly or
partially void or uncollectible.

The CFPB moves for partial summary judgment as to
the liability of Defendants under the CFPA. The CFPB's
liability theory is dependent on the Court reaching the
following four conclusions: (1) CashCall, and not Western
Sky, was the “true lender;” (2) the laws of the borrowers'
home states applies to the loan agreements, despite the
tribal choice-of-law provision in the loan agreements; (3)
the Western Sky loan agreements are void or uncollectible
under the laws of 16 states; and (4) CashCall and Delbert
Services violated the CFPA by servicing and collecting on
loans where payments were not due and owing

Defendants move for summary judgment in relevant part
on the grounds that: (1) the CFPB has exceeded the
authority granted it under the CFPA by predicating
its claims solely upon violations of state law; (2) the
CFPB seeks to establish a usury limit, which is expressly
prohibited by the CFPA; (3) the loan agreements are not
void because the laws of the CRST apply in accordance
with the choice-of-law provision in those loan agreements;
(4) the Defendants' conduct was not unfair, deceptive, or
abusive as a matter of law under the CFPA; (5) the CFPB
is violating Defendants' due process rights by seeking
to penalize them for UDAAP violations without fair
notice of what conduct is prohibited; and (6) the CFPB's
structure is unconstitutional.

II. LEGAL STANDARD
Summary judgment is proper where “the movant shows
that there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). The moving party has the burden
of demonstrating the absence of a genuine issue of fact
for trial. See Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 256 (1986). Once the moving party meets its burden,
a party opposing a properly made and supported motion
for summary judgment may not rest upon mere denials
but must set out specific facts showing a genuine issue for
trial. Id. at 250; Fed. R. Civ. P. 56(c), (e); see also Taylor
v. List, 880 F.2d 1040, 1045 (9th Cir. 1989) (“A summary
judgment motion cannot be defeated by relying solely on
conclusory allegations unsupported by factual data.”). In
particular, when the non-moving party bears the burden
of proving an element essential to its case, that party must
make a showing sufficient to establish a genuine issue of
material fact with respect to the existence of that element

or be subject to summary judgment. See Celotex Corp.
v. Catrett, 477 U.S. 317, 322 (1986). “An issue of fact
is not enough to defeat summary judgment; there must
be a genuine issue of material fact, a dispute capable of
affecting the outcome of the case.” American International
Group, Inc. v. American International Bank, 926 F.2d 829,
833 (9th Cir. 1991) (Kozinski, dissenting).

*5  An issue is genuine if evidence is produced that
would allow a rational trier of fact to reach a verdict
in favor of the non-moving party. Anderson, 477 U.S.
at 248. “This requires evidence, not speculation.” Meade
v. Cedarapids, Inc., 164 F.3d 1218, 1225 (9th Cir. 1999).
The Court must assume the truth of direct evidence set
forth by the opposing party. See Hanon v. Dataproducts
Corp., 976 F.2d 497, 507 (9th Cir. 1992). However,
where circumstantial evidence is presented, the Court
may consider the plausibility and reasonableness of
inferences arising therefrom. See Anderson, 477 U.S. at
249-50; TW Elec. Serv., Inc. v. Pacific Elec. Contractors
Ass'n, 809 F.2d 626, 631-32 (9th Cir. 1987). Although
the party opposing summary judgment is entitled to
the benefit of all reasonable inferences, “inferences
cannot be drawn from thin air; they must be based
on evidence which, if believed, would be sufficient to
support a judgment for the nonmoving party.” American
International Group, 926 F.2d at 836-37. In that regard,
“a mere ‘scintilla’ of evidence will not be sufficient
to defeat a properly supported motion for summary
judgment; rather, the nonmoving party must introduce
some ‘significant probative evidence tending to support
the complaint.’ ” Summers v. Teichert & Son, Inc., 127
F.3d 1150, 1152 (9th Cir. 1997).

III. DISCUSSION

A. The Court will apply the law of the 16 subject states.
The CFPB's theory as to Defendants' liability rests entirely
on its argument that the Court should disregard the tribal
choice-of-law provision in the loan agreements, and apply
the law of the borrowers' home states. Accordingly, the
Court must first determine whether the loan agreements
are governed by CRST law, as provided by the choice-of-
law provision, or the law of the borrowers' home states.

Because the Court's jurisdiction is premised on federal
question jurisdiction, federal common law supplies the
choice-of-law rules. See Huynh v. Chase Manhattan
Bank, 465 F.3d 992, 997 (9th Cir. 2006) (holding
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that, where jurisdiction is not premised on diversity
of citizenship, federal common law governs). “Federal
common law follows the approach outlined in the
Restatement (Second) of Conflict of Laws.” Huynh, 465
F.3d at 997. Pursuant to section 187(2) of the Restatement
(Second) of Conflict of Laws (“Restatement”), “[t]he
law of the state chosen by the parties to govern their
contractual rights and duties will be applied, ..., unless
either (a) the chosen state has no substantial relationship
to the parties or the transaction and there is no other
reasonable basis for the parties' choice, or (b) application
of the law of the chosen state would be contrary to a
fundamental policy of a state which has a materially
greater interest than the chosen state in the determination
of the particular issue and which, under the rule of § 188,
would be the state of the applicable law in the absence of
an effective choice of law by the parties.” Restatement §
187(2). The Court concludes that the CRST choice-of-law
provision fails both of these tests, and that the law of the
borrowers' home states applies to the loan agreements.

1. CashCall, not Western Sky, is
the “true” or “de facto” lender.

In order to properly apply the choice-of-law principles set
forth in Restatement § 187(2), the Court must determine
the identity of the parties to the loan agreements.
Although Western Sky is identified as the lender in
the loan agreements, the CFPB argues that the Court
should consider the substance, not the form, of the
transaction and determine that CashCall is the “true” or

“de facto” lender. 3  Neither the Court nor the parties
have discovered any binding precedent on this issue.
However, after reviewing all of the relevant case law
and authorities cited by the parties, the Court agrees
with the CFPB and concludes that it should look to the
substance, not the form, of the transaction to identify
the true lender. See Ubaldi v. SLM Corp., 852 F. Supp.
2d 1190, 1196 (N.D. Cal. 2012) (after conducting an
extensive review of the relevant case law, noting that,
“where a plaintiff has alleged that a national bank is the
lender in name only, courts have generally looked to the
real nature of the loan to determine whether a non-bank
entity is the de facto lender”); Eastern v. American West
Financial, 381 F.3d 948, 957 (9th Cir. 2004) (applying
the de facto lender doctrine under Washington state law,
recognizing that “Washington courts consistently look
to the substance, not the form, of an allegedly usurious

action”); CashCall, Inc. v. Morrisey, 2014 WL 2404300,
at *14 (W. Va. May 30, 2014) (unpublished) (looking at
the substance, not form, of the transaction to determine
if the loan was usurious under West Virginia law); People
ex rel. Spitzer v. Cty. Bank of Rehoboth Beach, Del., 846
N.Y.S.2d 436, 439 (N.Y. App. Div. 2007) (“It strikes us
that we must look to the reality of the arrangement and
not the written characterization that the parties seek to
give it, much like Frank Lloyd Wright's aphorism that

“form follows function.”). 4  “In short, [the Court] must
determine whether an animal which looks like a duck,
walks like a duck, and quacks like a duck, is in fact a
duck.” In re Safeguard Self-Storage Trust, 2 F.3d 967, 970
(9th Cir. 1993).

*6  In identifying the true or de facto lender, courts
generally consider the totality of the circumstances
and apply a “predominant economic interest,” which
examines which party or entity has the predominant
economic interest in the transaction. See CashCall, Inc.
v. Morrisey, 2014 WL 2404300, at *14 (W.D. Va. May
30, 2014) (affirming the lower court's application of
the “predominant economic interest” test to determine
the true lender, which examines which party has the
predominant economic interest in the loans); People
ex rel. Spitzer v. Cty. Bank of Rehoboth Beach, Del.,
846 N.Y.S.2d 436, 439 (N.Y. App. Div. 2007) (“Thus,
an examination of the totality of the circumstances
surrounding this type of business association must be
used to determine who is the ‘true lender,’ with the key
factor being ‘who had the predominant economic interest’
in the transactions.”); cf. Ga. Code Ann. § 16-17-2(b)
(4) (“A purported agent shall be considered a de facto
lender if the entire circumstances of the transaction show
that the purported agent holds, acquires, or maintains a
predominant economic interest in the revenues generated
by the loan.”). The key and most determinative factor
is whether Western Sky placed its own money at risk at
any time during the transactions, or whether the entire
monetary burden and risk of the loan program was
borne by CashCall. See, e.g., Eastern, 381 F.3d at 957
(“[T]he touchstone for decision here is whether licensed or
unlicensed parties were placing their own money at risk at
any time during the transactions.”); Morrisey, 2014 WL
2404300 at *7 (in reaching its conclusion that CashCall
was the true or de facto lender, the lower court found that
“numerous provisions of CashCall's agreements with FB
& T placed the entire monetary burden and risk of the loan
program on CashCall, and not on FB & T.”). Indeed, as

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010371778&pubNum=0000506&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_997&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_997
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010371778&pubNum=0000506&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_997&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_997
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027126082&pubNum=0004637&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_4637_1196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4637_1196
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027126082&pubNum=0004637&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_4637_1196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4637_1196
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004967837&pubNum=0000506&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_957&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_957
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004967837&pubNum=0000506&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_957&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_957
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033479147&pubNum=0000999&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033479147&pubNum=0000999&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014151568&pubNum=0000602&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_602_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_602_439
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014151568&pubNum=0000602&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_602_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_602_439
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014151568&pubNum=0000602&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_602_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_602_439
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993162712&pubNum=0000506&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_970&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_970
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993162712&pubNum=0000506&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_970&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_970
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033479147&pubNum=0000999&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033479147&pubNum=0000999&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033479147&pubNum=0000999&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014151568&pubNum=0000602&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_602_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_602_439
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014151568&pubNum=0000602&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_602_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_602_439
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014151568&pubNum=0000602&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_602_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_602_439
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST16-17-2&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_6ad60000aeea7
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST16-17-2&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_6ad60000aeea7
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004967837&pubNum=0000506&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_957&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_957
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033479147&pubNum=0000999&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033479147&pubNum=0000999&originatingDoc=I34d177107b7d11e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)


Consumer Financial Protection Bureau v. CashCall, Inc., Not Reported in Fed. Supp....

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 6

the Ninth Circuit stated in Eastern, “a lender is one who
puts money at risk.” Eastern, 381 F.3d at 957.

Based on the totality of the circumstances, the Court
concludes that CashCall, not Western Sky, was the true
lender. CashCall, and not Western Sky, placed its money
at risk. It is undisputed that CashCall deposited enough
money into a reserve account to fund two days of loans,
calculated on the previous month's daily average and that
Western Sky used this money to fund consumer loans.
It is also undisputed CashCall purchased all of Western
Sky's loans, and in fact paid Western Sky more for each
loan than the amount actually financed by Western Sky.
Moreover, CashCall guaranteed Western Sky a minimum
payment of $100,000 per month, as well as a $10,000
monthly administrative fee. Although CashCall waited
a minimum of three days after the funding of each
loan before purchasing it, it is undisputed that CashCall
purchased each and every loan before any payments on the
loan had been made. CashCall assumed all economic risks
and benefits of the loans immediately upon assignment.
CashCall bore the risk of default as well as the regulatory
risk. Indeed, CashCall agreed to “fully indemnify Western
Sky Financial for all costs arising or resulting from any
and all civil, criminal or administrative claims or actions,
including but not limited to fines, costs, assessments and/
or penalties ... [and] all reasonable attorneys fees and legal
costs associated with a defense of such claim or action.”

Accordingly, the Court concludes that the entire monetary
burden and risk of the loan program was placed on
CashCall, such that CashCall, and not Western Sky, had
the predominant economic interest in the loans and was
the “true lender” and real party in interest. The Court will
now apply the principles set forth in Restatement § 187(2),
in light of the Court's determination of the real parties
in interest to the loan agreement, i.e., CashCall and the
borrower.

2. The Cheyenne River Sioux Tribe has no
substantial relationship to the parties or the

transactions and there is no other reasonable
basis for the parties' choice of CRST law.

The Court concludes that the CRST has no substantial
relationship to the parties or the transactions and that
there is no other reasonable basis for the parties' choice of
CRST law. See Restatement § 187(2)(a).

As indicated in the comments to Restatement § 187(2), a
state has a substantial relationship to the parties or the
transaction when, for example, “this state is that where
performance by one of the parties is to take place or where
one of the parties is domiciled or has his principal place
of business. The same will also be the case when this state
is the place of contracting except, perhaps, in the unusual
situation where this place is wholly fortuitous and bears
no real relation either to the contract or to the parties.”
Restatement § 187(2), comment f.

*7  In light of CashCall's status as the true lender,
the Court concludes that the CRST does not have a
substantial relationship to the parties or the transactions.
Indeed, CashCall, the true lender, is a California
corporation domiciled in Orange County that the CRST
neither owns or manages. The borrowers do not reside
on the Reservation and, in fact, never entered CRST
lands to apply for loans. They applied for their loans
online, and made all of their payments from their home
states. Although a borrower electronically signed the loan
agreement on Western Sky's website, that website was,
in fact, hosted by CashCall's servers in California. While
Western Sky performed loan origination functions on the
Reservation, the Court finds these contacts are insufficient
to establish that the CRST had a substantial relationship
to the parties or the transaction, especially given that
CashCall funded and purchased all of the loans and
was the true lender. Cf. Ubaldi v. SLM Corp., 2013 WL
4015776, at *6 (N.D. Cal. Aug. 5, 2013) (“If Plaintiffs' de
facto lender allegations are true, then Oklahoma does not
have a substantial relationship to Sallie Mae or Plaintiffs
or the loans.”).

The Court also finds that there is no other “reasonable
basis” for the parties' choice of CRST law. Indeed, it
is clear that the parties' choice was solely based on
CashCall's desire to shield itself against state usury and
licensing laws. Accordingly, after applying the principles
of Restatement § 187(2)(a), the Court concludes that the
tribal choice of law provision is unenforceable.

3. Fundamental public policy
disfavors the choice of CRST law.

In addition, even if the parties had a reasonable basis for
choosing CRST law under Restatement § 187(2)(a), the
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Court concludes that the tribal choice-of-law provision
would still be unenforceable under Restatement § 187(2)
(b). Specifically, the Court concludes that application of
CRST law “would be contrary to a fundamental policy
of a state which has a materially greater interest than the
[CRST] in the determination of the particular issue and
which, under the rule of § 188, would be the state of the
applicable law in the absence of an effective choice of law
by the parties.” Restatement § 187(2)(b).

(a) Application of CRST law would be contrary
to a fundamental public policy of sixteen states,

and those states have a materially greater interest
than CRST in the application of their laws.

The Court concludes that sixteen states (Alabama,
Arizona, Arkansas, Colorado, Illinois, Indiana,
Kentucky, Massachusetts, Minnesota, Montana, New
Hampshire, New Jersey, New Mexico, New York, North
Carolina, and Ohio) (the “Subject States”) have expressed
a fundamental public policy in protecting its citizens from
usurious loans and unlicensed lenders by enacting statutes
that render contracts that violate those policies void and/
or uncollectible. See Restatement § 187 comment g (“[A]
fundamental policy may be embodied in a statute which
makes one or more kinds of contracts illegal or which is
designed to protect a person against the oppressive use
of superior bargaining strength.”). Although not every
statute expresses a state's fundamental policy, statutes that
render contracts void are certainly much more likely to
express that state's fundamental policy.

Moreover, each of these Subject States has a materially
greater interest than the CRST in determining the validity
of the Western Sky loan agreements. Indeed, the CRST
does not have a significant interest in the application
of its law when Western Sky is neither a tribally-owned
corporation, nor the true lender. Moreover, as a district
court in Colorado noted in describing the Western Sky
loan transactions, “[t]he borrowers do not go to the
reservation in South Dakota to apply for, negotiate or
enter into loans. They apply for loans in Colorado by
accessing defendants' website. They repay the loans and
pay the financing charges from Colorado; Western Sky
is authorized to withdraw the funds electronically from
their bank accounts. The impact of the allegedly excessive
charges was felt in Colorado.” Colorado v. W. Sky Fin.,
L.L.C., 845 F. Supp. 2d 1178, 1181 (D. Colo. 2011).

*8  Although Defendants argue that the CRST has a
strong interest in the application of its laws (based on
Western Sky's involvement in the loan transactions),
Defendants never address whether the CRST has a strong
interest in the application of its laws specifically as they
relate to interest rates and licensing. As the Restatement
counsels, the Court must weigh the interests of the
CRST and the Subject States in “the determination of
the particular issue.” Defendants fail to present evidence
regarding what, if any, CRST laws apply to these
transactions. Of course, the lack of a usury law or licensing
law does not necessarily mean that the CRST has a less
substantial concern than the Subject States in interest rates
and licensing. Indeed, the lack of such laws may instead
merely “reflect a choice to favor individual contract
decisions and the free flow of capital.” See Shannon-Vail
Five Inc. v. Bunch, 270 F.3d 1207, 1213 (9th Cir. 2001).
However, as the CFPB points out, the CRST has enacted

laws that criminalize usury, 5  suggesting that the CRST
does not have any interest in protecting these types of
transactions.

Accordingly, the Court concludes that application of
CRST law would be contrary to a fundamental policy
of the Subject States, and that the Subject States have
a materially greater interest than the CRST in the
enforcement of its usury and licensing laws.

(b) Absent an effective choice-of-law
provision, the Subject States' laws apply.

Pursuant to Restatement § 188, absent an effective choice
of law provision by the parties, courts apply the local law
of the state which “has the most significant relationship to
the transaction and the parties.” Restatement § 188(1). In
making this determination, courts consider the following
factors: “(a) the place of contracting, (b) the place of
negotiation of the contract, (c) the place of performance,
(d) the location of the subject matter of the contract,
and (e) the domicil, residence, nationality, place of
incorporation and place of business of the parties.” Id. at
§ 188(2). “These contacts are to be evaluated according
to their relative importance with respect to the particular
issue.” Id.

In light of the CashCall's status as true lender, these
factors weigh in favor of the application of the law
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of the borrowers' home states. The borrowers were
citizens or residents of the addresses listed on their
loan applications (i.e., their home states), the borrowers
applied for the loans from their home states, the funds
were received by the borrowers in their home states,
and the borrowers made payments on their loans from
their home states. In addition to the home states of the
borrowers, California also has significant contacts to the
loan transactions. CashCall is a California corporation
domiciled in Orange County. In order to apply for
the loan, the borrowers visited Western Sky's website,
which was hosted by CashCall's servers in California.
In addition, the funds for the loans were provided by
CashCall in California (albeit initially funneled through
Western Sky's bank accounts). Moreover, although some
loan origination functions took place on the Reservation,
some also took place in California. Although California,
the CRST, and the borrowers' home states each have some
interest in the loan transactions, the Court is required to
determine which state has the most significant relationship
to the transaction and the parties. After weighing all
of the factors, the Court concludes that the borrowers'
home states have the most significant relationship to the

transactions. 6

*9  The Court's conclusion is consistent with Restatement
§ 195, which specifically governs the “Contracts for
the Repayment of Money Lent.” Section 195 provides
in relevant part: “The validity of a contract for the
repayment of money lent and the rights created thereby
are determined, in the absence of an effective choice
of law by the parties, by the local law of the state
where the contract requires that repayment be made....”
However, Restatement § 195 only applies “when the
contract requires that the loan be repaid in a particular
state. It is necessary either that the place of repayment
be explicitly stated in the contract, or that it can be
determined by necessary inference from the contract's
terms, or lastly, that repayment in a particular place is
required by business usage. The rule does not apply when
the loan can be repaid in any one of two or more states.”
Restatement § 195, comment a. In this case, nine of the ten
sample loan agreements provided to the Court authorized
Western Sky (and in reality, CashCall) to withdraw the
borrower's loan payments by electronic funds transfer
from the borrower's bank account, unless the borrower
opted out. Thus, repayment was generally required to be
made by EFT from or in the borrowers' home states.

Accordingly, the Court concludes that, absent an effective
choice-of-law provision, the law of the borrowers' home
states applies to the loan agreements.

For the foregoing reasons, where Western Sky loans
were made to borrowers in the Subject States, the Court
concludes that the tribal choice of law provision is
unenforceable and the Court will apply the laws of the
Subject States.

B. Western Sky loans are void or uncollectible under the
laws of most of the Subject States.

Because the CFPB has established that CashCall is the
true lender and that the laws of the Subject States apply
to the loan agreements, the Court must now determine
whether the CFPB has demonstrated that the loans are
void or uncollectible under the laws of the Subject States.
In absence of any meaningful briefing by the Defendants
on this issue, the Court concludes that Defendants do not
seriously dispute the CFPB's argument.

The Court concludes that the CFPB has established that
the Western Sky loans are void or uncollectible under

the laws of most of the Subject States. 7  See CFPB's
Combined Statement of Facts [Docket No. 190] (“CFPB's
CSF”) at ¶¶ 147-235. Indeed, CashCall has admitted that
the interest rates that it charged on Western Sky loans
exceeded 80%, which substantially exceeds the maximum
usury limits in Arkansas, Colorado, Minnesota, New
Hampshire, New York, and North Carolina. (Arkansas's
usury limit is 17%; Colorado's usury limit is 12%;
Minnesota's usury limit is 8%; New Hampshire's usury
limit is 36%; New York's usury limit is 16%; and North
Carolina's usury limit is 8%). A violation of these usury
laws either renders the loan agreement void or relieves the
borrower of the obligation to pay the usurious charges.
In addition, all but one of the sixteen Subject States
(Arkansas) require consumer lenders to obtain a license
before making loans to consumers who reside there.
Lending without a license in these states renders the
loan contract void and/or relieves the borrower of the
obligation to pay certain charges. CashCall admits that,
with the exception of New Mexico and Colorado, it did
not hold a license to make loans in the Subject States

during at least some of the relevant time periods. 8
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C. CashCall and Delbert Services violated the CFPA by
servicing and collecting on loans where payments were
not due and owing.

*10  After resolving these preliminary issues, the Court is
finally able to address the gravamen of the CFPB's claims
– whether Defendants' conduct violates the CFPA. Under
section 5536(a)(1)(B) of the CFPA, it is unlawful for any
covered person “to engage in any unfair, deceptive, or

abusive act or practice.” 12 U.S.C. § 5536(a)(1)(B). 9  “An
act or practice is deceptive if: (1) there is a representation,
omission, or practice that, (2) is likely to mislead
consumers acting reasonably under the circumstances,
and (3) the representation, omission, or practice is
material.” Consumer Fin. Prot. Bureau v. Gordon, 819 F.3d
1179, 1192-93 (9th Cir. 2016) (quotations and citations
omitted). “Deception may be found based on the ‘net
impression’ created by a representation.” Id. (quotations
and citations omitted).

Based on the undisputed facts, the Court concludes that
CashCall and Delbert Services engaged in a deceptive
practice prohibited by the CFPA. By servicing and
collecting on Western Sky loans, CashCall and Delbert
Services created the “net impression” that the loans
were enforceable and that borrowers were obligated to
repay the loans in accordance with the terms of their
loan agreements. As discussed supra, that impression was
patently false –– the loan agreements were void and/or the
borrowers were not obligated to pay.

The Court concludes that the false impression created
by CashCall's and Delbert Services' conduct was likely
to mislead consumers acting reasonably under the
circumstances. Indeed, the intentionally complicated and
sham structure of the Western Sky loan program would
have made it impossible for reasonable consumers to
know that CRST law did not govern the loan agreements,
and thus that their loans were void and/or not payable
under the laws of their home states. Not surprisingly, the
CFPB has presented evidence that borrowers were, in fact,
misled. See CFPB's Exh. 524 (Affidavit of Karen Barboza)
at ¶ 12 (“I was under the impression that I was obligated
to pay back the full amount of my loan. I do not recall ever
being told by anyone at CashCall that I was not obligated
to pay back all or some of my loan.”); Exh. 526 (Affidavit
of John A. Melo) at ¶ 12 (“From the beginning I was led
to believe that I was obligated to repay my loan in full.
Aside from the May 2013 phone call wherein they said

that they are not presently collecting from Massachusetts'
residents, I do not recall being told by anyone at CashCall
or Western Sky that my loan was void or that I was not
obligated to repay all or some of the loan.”); Exh. 527
(Declaration of Stephen J. Viera) at ¶ 15 (“Until I received
this letter, I was led to believe that I was obligated to repay
my loan in full. I do not recall being told by anyone at
CashCall or Western Sky that my loan was void or that I
was not obligated to repay all or some of the loan.”). And,
not surprisingly, Defendants have presented no evidence
to the contrary.

Lastly, the Court easily concludes that the false impression
created by CashCall's and Delbert Services' conduct is
material. See F.T.C. v. AMG Servs., Inc., 29 F. Supp.
3d 1338, 1372 (D. Nev. 2014) (“The number of finance
charges, the total amount owed, the existence of an
automatic renewal plan, and the procedure for declining
the renewal plan are material terms of a loan contract.”).
Accordingly, CashCall and Delbert Services engaged in a
deceptive practice under the CFPA.

*11  Defendants fail to make any meaningful arguments
to the contrary. For example, Defendants argue that
their conduct was not deceptive, as a matter of law,
because every loan agreement contained a prominent
choice-of-law provision and a prominent interest rate
disclosure. In other words, Defendants contend that their
conduct was not deceptive because they were merely
enforcing the express terms of their agreements with the
borrowers. However, this argument is entirely irrelevant
and misplaced given the CFPB's theory of liability and
the Court's ultimate conclusion that the loan agreements
were void and/or not payable. Defendants completely and
utterly fail to explain how the alleged (and now proven)
conduct at issue (i.e., servicing and collecting on loans
where no payment is due) was not deceptive under the
CFPA.

Defendants also argue, without citation to any relevant
authority, that, “where, as here, a UDAAP claim is
predicated on the resolution of an underlying legal
question, such as whether the loans on which Defendants
collected are void, a defendant's reasonable belief on
that question serves as a complete defense to liability.”
Defendants' Memorandum [Docket No. 139] at 21.
However, a mistake of law is not typically a defense
to liability, no matter how reasonable that mistake. See
Jerman v. Carlisle, McNellie, Rini, Kramer & Ulrich
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LPA, 559 U.S. 573, 581 (2010) (quotations and citations
omitted) (“We have long recognized the common maxim,
familiar to all minds that ignorance of the law will
not excuse any person, either civilly or criminally.”).
Defendants fail to point to any language in the CFPA that
alters this general rule. Accordingly, the Court declines
Defendant's invitation to re-write the CFPA to include
a general mistake-of-law defense. Id. (“[W]hen Congress
has intended to provide a mistake-of-law defense to civil
liability, it has often done so more explicitly .....”).

Because the Court concludes that CashCall and Delbert
Services' conduct was deceptive, the Court finds it
unnecessary to address whether their conduct was also
unfair and abusive.

D. Reddam is individually liable under the CFPA.
The Court concludes that Reddam is individually liable
under the CFPA.

“An individual may be liable for corporate violations if
(1) he participated directly in the deceptive acts or had the
authority to control them and (2) he had knowledge of the
misrepresentations, was recklessly indifferent to the truth
or falsity of the misrepresentation, or was aware of a high
probability of fraud along with an intentional avoidance
of the truth.” Consumer Fin. Prot. Bureau v. Gordon, 819
F.3d 1179, 1193 (9th Cir. 2016) (quotations and citations
omitted).

The Court concludes that Reddam both participated
directly in and had the authority to control CashCall's and
Delbert Services' deceptive acts. Reddam is the founder,
sole owner, and president of CashCall, the president of
CashCall's wholly-owned subsidiary WS Funding, and the
founder, owner, and CEO of Delbert Services. He had the
complete authority to approve CashCall's agreement with
Western Sky and, in fact, approved CashCall's purchase
of the Western Sky loans. He signed both the Assignment
Agreement and the Service Agreement on behalf of WS
Funding and CashCall. In addition, as a key member of
CashCall's executive team, he had the authority to decide
whether and when to transfer delinquent CashCall loans
to Delbert Services. Furthermore, he made the ultimate
decision to wind down the Western Sky loan program
in the face of “regulatory problems,” and he frequently
discussed the status of CashCall's many lawsuits involving
Western Sky loans with CashCall's general counsel, Dan
Baren.

Reddam does not seriously dispute that he participated
in and had the authority to control CashCall's
implementation of the Western Sky loan program based
upon the tribal lending model, which was intentionally
designed to avoid state usury limits and licensing
laws. Instead, he argues that the CFPB has failed to
demonstrate that he had the requisite knowledge, or that
he was recklessly indifferent to the wrongdoing, which
is necessary to hold him individually liable under the
CFPA. Specifically, Reddam argues that, based on the

legal advice provided by Katten, 10  he did not have actual
knowledge of any potential UDAAP violations because
“his understanding was that the Western Sky loans were
not subject to state interest rate and licensing restrictions,
and would be valid and enforceable if assigned to
CashCall.” Defendants' Memorandum [Docket No. 139]
at 5. In other words, Reddam claims that he believed that
the loans were payable and fully collectible based on the
advice of his counsel.

*12  However,“[r]eliance on advice of counsel is not a
valid defense on the question of knowledge required for
individual liability.” Federal Trade Commission v. Grant
Connect, LLC, 763 F.3d 1094, 1102 (9th Cir. 2014);
see also Jerman v. Carlisle, McNellie, Rini, Kramer &
Ulrich LPA, 559 U.S. 573, 581 (2010) (quotations and
citations omitted) (“We have long recognized the common
maxim, familiar to all minds, that ignorance of the law
will not excuse any person, either civilly or criminally.”).
In this case, the Court concludes that the undisputed
facts demonstrate that Reddam had the requisite factual
knowledge to subject him to individual liability under the
CFPA, e.g., he knew of and approved of the tribal lending
model to avoid state usury limits and licensing laws; he
knew that CashCall would fund Western Sky's loans and
bear the entire financial risk of the loan program; he knew
that CashCall, through its wholly owned-subsidiary, WS
Funding, would purchase all of Western Sky's loans at
a premium; he knew that CashCall and Delbert Services
would attempt to collect on such loans; and he knew that
borrowers would believe that they were obligated to pay
such loans in accordance with their loan agreements. At
the very least, these facts demonstrate that Reddam was
recklessly indifferent to the wrongdoing.

Accordingly, based on the undisputed facts, the Court
concludes that Reddam is individually liable under the
CFPA.
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E. Defendants' Other Arguments
Defendants argue that they cannot be held liable under
the CFPA, in relevant part, because the CFPB's claims
are predicated upon state law violations and Congress
did not authorize the CFPB to transform a state law
violation into a violation of federal law. Defendants raised
the identical argument in their prior Motion for Judgment
on the Pleadings [Docket No. 104], which was rejected by
the Court. The Court concludes that there is no basis to
reconsider its prior ruling. As the Court previously held,
while Congress did not intend to turn every violation of
state law into a violation of the CFPA, that does not mean
that a violation of a state law can never be a violation of
the CFPA. See Order [Docket No. 110]; Currier v. First
Resolution Inv. Corp., 762 F.3d 529, 537 (6th Cir. 2014).
The proper question is whether the CFPB has alleged, and
proven, that Defendants have engaged in conduct that
falls within the broad range of conduct prohibited by the
CFPA. The Court concludes that Defendants' conduct,
i.e., servicing and collecting on Western Sky loans where
payments were not due and owing, satisfies the requisite

elements of a UDAAP violation under the CFPA. 11

Defendants also repeat another argument raised in their
Motion for Judgment on the Pleadings, i.e, that the CFPB
is seeking to establish a usury limit, which is expressly
prohibited by the CFPA, 12 U.S.C. § 5517(o). The Court
again concludes that there is no basis to reconsider its
prior ruling. As the Court previously held, the CFPB
is not seeking to establish a usury limit, but is instead
seeking to enforce a prohibition on collecting amounts
that consumers do not owe.

The Court also rejects Defendants' arguments that the
CFPB is violating Defendants' due process rights by

seeking to penalize them for UDAAP violations without
fair notice, especially in light of the CFPA's use of
language or terms that have established meanings under
other consumer-protection statutes. See CFPB v. Gordon,
819 F.3d 1179, 1193 n.7 (9th Cir. 2016) (“The term
‘deceptive act or practice’ has an established meaning in
the context of the Federal Trade Commission Act, 15
U.S.C. § 45(a), and Congress used very similar phrasing
in § 5536(a)(1)(B).”); CFPB v. ITT Educ. Servs., Inc., 2015
WL 1013508, at *20 (S.D. Ind. Mar. 6, 2015) (“Because
the CFPA itself elaborates the conditions under which a
business's conduct may be found abusive – and because
agencies and courts have successfully applied the term as
used in closely related consumer protection statutes and
regulations – we conclude that the language in question
provides at least the minimal level of clarity that the
due process provision demands of non-criminal economic
regulation.”).

*13  Finally, for the reasons stated in CFPB v. Morgan
Drexen, Inc., 60 F. Supp. 3d 1082, 1086-1092, the Court
rejects Defendants' challenges to the constitutionality of
the CFPB's structure.

IV. CONCLUSION
For the foregoing reasons, the CFPB's Motion for Partial
Summary Judgment is GRANTED and Defendants'
Motion for Summary Judgment is DENIED.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2016 WL 4820635

Footnotes
1 To the extent any of these facts are disputed, they are not material to the disposition of this motion. In addition, to the

extent that the Court has relied on evidence to which the parties have objected, the Court has considered and overruled
those objections. As to the remaining objections, the Court finds that it is unnecessary to rule on those objections because
the disputed evidence was not relied on by the Court.

2 References to CashCall in this Order include WS Funding.

3 Defendants argue that the Court should not consider the CFPB's “true lender” theory because it was not alleged in the
First Amended Complaint and they have been unfairly surprised. However, not only is the “true lender” theory not a claim
that must be pled in the First Amended Complaint, the Court concludes that Defendants had fair notice of the CFPB's
theory. See First Amended Complaint [Docket No. 27] at ¶ 21 (“Under these agreements, WS Loans were made in
Western Sky's name, but were marketed by CashCall, financed by WS Funding, almost immediately sold and assigned
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to WS Funding, and then serviced and collected by CashCall, Delbert, or both.”); Joint Statement Re: Local Rule 7-3
Conference of Counsel Prior to Filing of Motion [Docket No. 138] (“The Bureau also referenced the decision concerning
CashCall released that day by Maryland's highest court, noting the portion of that decision holding that CashCall was the
de facto lender in its dealings with a state-chartered bank.”).

4 But see Sawyer v. Bill Me Later, Inc., 23 F. Supp. 3d 1359, 1367-1369 (D. Utah 2014); Hudson v. Ace Cash Express,
Inc., 2002 WL 1205060 (S.D. Ind. May 30, 2002).

5 Defendants contend that the tribal council's adoption of the Uniform Commercial Code in 1997 and, specifically, its
enactment of CRST UCC § 16-3-112 somehow superseded the CRST's criminal usury law. However, this argument is
simply wrong. See Unif. Comm. Code § 3-112 cmt 2. (“The purpose of subsection (b) is to clarify the meaning of ‘interest’
in the introductory provision of Section 3-104(a). It is not intended to validate a provision for interest in an instrument if
that provision violates other law.”); 6B Anderson U.C.C. § 3-112:4 (3d. ed.) (“The authorization of interest by Revised
Article 3 does not address whether the rate so specified is, or is not, usurious. The purpose of this section is simply to
make clear that the interest term of an instrument does not affect the negotiability of the instrument and to authorize
various rates of interest. Nothing in the Uniform Commercial Code is intended to have any effect upon the non-Code law
governing usury, which law therefore continues in effect.”).

6 Although California has a significant relationship to the parties and the transactions (and certainly a more significant
relationship than the CRST), the Court concludes that the law of the borrowers' home states should apply, especially in
light of the fact that the borrowers would have had no expectation that California law would apply. See Restatement § 6
(listing “the protection of justified expectations” as one of the key principles to consider in determining what law to apply).

7 The Court cannot, on this record, determine exactly which loans are void or uncollectible under the Subject States' laws,
given, for example, that CashCall held licenses in some states during at least some of the relevant time periods.

8 The CFPB apparently contends that the Court should find that Western Sky loans made to borrowers in New Mexico and
Colorado are void under those state's licensing laws, even though CashCall held a license to make loans in those states.
The CFPB appears to rely on the fact that Western Sky was not licensed in those states. The Court finds that the CFPB's
position is disingenuous in light of its argument that CashCall, not Western Sky, is the true lender.

9 A “covered person” is “any person that engages in offering or providing a consumer financial product or service.” 12
U.S.C. § 5481(6)(A). A “financial product or service” includes “extending credit and servicing loans, including acquiring,
purchasing, selling, brokering, or other extensions of credit”. 12 U.S.C. § 5481(15)(A)(i). CashCall, WS Funding, and
Delbert Services –– by acquiring and servicing consumer loans –– are all “covered persons” under the CFPA.

10 Katten issued several opinions to both CashCall and its lenders on the enforceability of the choice-of-law provision in the
loan agreements, concluding that “we are of the opinion, although the issue is not free from doubt and significant litigation
risk exists, that a court of competent jurisdiction interpreting applicable federal and state law ... should conclude that
[federal consumer protection laws, or state laws limiting interest rates] would not apply to the loan agreements” because
those states will “enforce the choice of CRST law set forth in the loan agreements,” and further, “upon assignment,
CashCall, as assignee, will be entitled to the ... choice of law rights held by Western Sky.”

11 The Court's conclusion is further supported by the fact that, when a “covered person” under the CFPA violates the
Federal Debt Collection Practices Act (“FDCPA”), 15 U.S.C. §§ 1692, et seq., that covered person also violates the CFPA.
See 12 U.S.C. §§ 5536(a)(1)(A); 5481(12)(H), (14). The FDCPA prohibits using “any false, deceptive, or misleading
representation or means in connection with the collection of any debt”, including falsely representing “the legal status of
any debt,” as well as using “unfair or unconscionable means to collect or attempt to collect any debt”, including attempting
to collect amounts not permitted by law. See 15 U.S.C. §§ 1692e, 1692e(2)(A), 15 U.S.C. § 1692f, 15 U.S.C. § 1692f(1).
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I. Executive Summary 

The ability of banks to sell the loans they originate is a core element in the development and sustainability 
of a nationwide lending market.  Recent legal developments threaten to undermine this ability, 
jeopardizing the foundation of a U.S. nationwide loan market and the core lending activities of banks.   

A long-settled legal principle known as the “valid-when-made” doctrine has served for almost two 

centuries as the bedrock for bank lending.  This doctrine has been threatened by a court case, Madden v. 

Midland Funding, LLC, which failed to acknowledge or address the doctrine.2  At the same time, in the 
face of extreme facts in the payday lending context, state legislatures and courts have also been seeking 
to restrict the ability of banks to assign or sell loans, applying a so-called “true lender” analysis in certain 

limited circumstances to deem an entity that does not extend a loan to be “the true lender.”  These 

developments, while intended in many cases to address important consumer protection concerns arising 
in payday lending, threaten to interfere with the core powers afforded to banks under federal law and 
undermine the smooth functioning of our financial system. 

This white paper argues that federal banking regulators should take action to protect the existence of a 
national consumer and small business lending market and clarifying uniform standards for consumer 
protection.  We believe that balancing the important goals of consumer protection, availability of credit 
through a national lending market, and safe and sound bank lending—especially at a time of rapid 
technological change and innovation—is better achieved by federal banking regulators, who can establish 
standards across banks rather than through piecemeal efforts by courts deciding on individual cases that 
often present extreme facts.  A national lending market, where consumers and businesses are able to 
access credit from many potential bank lenders through online services, will flourish best under uniform 
nationwide lending and consumer protection standards rather than a state-by-state patchwork of 
requirements. 

In support of a federal regulatory approach to address the Madden and true lender challenges, this white 
paper:  

 describes the uncertainty to bank lending caused by Madden v. Midland Funding, LLC and the 
emergence of the true lender concept; 

 describes a federal regulatory approach to resolve this uncertainty; and  

 supports a federal regulatory approach by identifying the statutory authority for the federal 
banking regulators to promulgate the proposed regulations. 

II. The Madden and True Lender Developments Challenge Core Bank 
Lending Activities and a Nationwide Lending Market 

A critical component of the U.S. financial system and traditional bank lending involves the ability of banks 
to originate loans and transfer loan risk off their balance sheets to the markets.  Banks routinely sell loans 
to third parties in the normal course of their lending activities as a means of managing risk and expanding 
their ability to provide credit to customers. 

                                                                                                                                                                           
2 Madden v. Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015), cert. denied, 136 S. Ct. 2505 (2016). 
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U.S. banks have increasingly partnered with nonbank service providers to gain economies of scale, 
manage risks, and innovate and expand their lending services, particularly to individuals and small 
businesses.  For example, banks partner with third parties to syndicate and securitize loans.  In addition, 
the development of partnerships with marketplace lending platforms have expanded access to credit by 
allowing banks to more efficiently identify qualified borrowers and engage in loan origination and 
servicing. 

These core lending activities of U.S. banks are based upon a long-standing legal principle:  the “valid-
when-made” doctrine. This doctrine, recognized by Supreme Court precedent almost two hundred years 

ago, provides that a loan that is valid at its inception cannot become usurious upon subsequent sale or 
transfer to another person.3  In 1828, the U.S. Supreme Court confirmed that a non-usurious loan could 
not subsequently become usurious by reason of its sale, observing that “the rule cannot be doubted, that 
if the note [is] free from usury, in its origin, no subsequent usurious transactions respecting it, can affect it 
with the taint of usury.”4 In 1833, the U.S. Supreme Court stated that one of the “cardinal rules” of usury is 

that the determination of whether a loan is usurious occurs at the time of its origination:5 

There are two cardinal rules in the doctrine of usury, which we think must be regarded as 
the common-place to which all reasoning and adjudication upon the subject should be 
referred. The first is, that to constitute usury, there must be a loan in contemplation by the 
parties; and the second, that a contract, which, in its inception, is unaffected by usury, 
can never be invalidated by any subsequent usurious transaction. 

Recent court cases have created uncertainty in the application of the valid-when-made doctrine, including 
the Madden case in 2015.  In addition, the development by some state legislatures and state courts of a 
“true lender” concept in the context of payday lending creates further uncertainty in the ability of banks to 
sell loans they have originated. 

A. Madden v. Midland Funding 

The most prominent decision creating uncertainty in the application of the valid-when-made doctrine is 
Madden v. Midland Funding, LLC.  This decision has been broadly criticized by a wide range of policy 
makers and regulators. 

The case involved a putative class action brought by Saliha Madden, a New York resident who opened a 
credit card account with Bank of America, a national bank, in 2005.6 A year later, Bank of America’s credit 

card program was consolidated into another national bank, FIA Card Services, N.A. (FIA), which 
subsequently charged off Madden’s account as uncollectible and sold the debt to Midland Funding, LLC 

                                                                                                                                                                           
3 American and English courts recognized this cardinal valid-when-made rule before the U.S. Supreme Court.  See, e.g., Watkins v. 

Taylor, 16 Va. 424, 436 (1811) (“[I]f it was not usury at the time when the contract was entered into, no after circumstance can make 
it so; and any argument, therefore, drawn from after circumstances, would be improper.”); Munn v. Comm’n Co., 15 Johns. 44, 55 
(N.Y. Sup. Ct. 1818) (stating that where a loan is “free from usury, between the immediate parties to it, no after transaction with 
another person can, as respects those parties, invalidate it”); Tuttle v. Clark, 4 Conn. 153, 153 (1822) (“[I]t was an effective 
instrument in his hands, and not being usurious in its original concoction, it did not become so, by the subsequent sale to the 
plaintiffs.”); Tate v. Wellings, 100 Eng. Rep. 716, 721 (K.B. 1790) (opinion of Buller, J.) (“Here the defence set up is that the contract 
itself was illegal; and in order to support it, it must be shewn that it was usurious at the time when it was entered into; for if the 
contract were legal at that time, no subsequent event can make it usurious.”); see also 1 William Blackstone, Commentaries 355, 
379 n.32 (18th ed. 1838) (“The usury must be part of the contract in its inception. . . .”). 
4 Gaither v. Farmers & Mechs. Bank of Georgetown, 26 U.S. (1 Pet.) 37, 43 (1828). 

5 Nichols v. Fearson, 32 U.S. (7 Pet.) 103, 109 (1833). 
6 Madden, 786 F.3d at 247. 
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(Midland Funding).7 Through its affiliate, Midland Credit Management, Inc. (Midland Credit), Midland 
Funding sought to collect Madden’s debt at an interest rate of 27% per year, pursuant to the terms of the 

credit card agreement with Bank of America, as amended.8 Neither Midland Funding nor Midland Credit is 
a national bank. In response, Madden filed suit against Midland Funding and Midland Credit on behalf of 
herself and a putative class asserting, among other things, a violation of New York’s state usury law, 

which imposed a maximum interest rate of 25%.9  

The district court held that the National Bank Act’s preemption of state usury limits applied to the debt, 

which precluded Madden’s state law usury claim.10 The U.S. Court of Appeals for the Second Circuit 
reversed the district court’s decision and held that the National Bank Act did not preempt Madden’s state 

law usury claim because Midland Funding and Midland Credit are not national banks or subsidiaries or 
agents of a national bank, were not acting on behalf of a national bank, and thus were not entitled to 
National Bank Act preemption.11 The Second Circuit’s decision thus is inconsistent with the valid-when-
made doctrine,12 but the Second Circuit failed to analyze—or even acknowledge—the doctrine. 

The Second Circuit’s decision in Madden was swiftly met with criticism from a remarkably wide range of 
legal experts. In a series of amicus briefs in support of rehearing by the U.S. Court of Appeals for the 
Second Circuit of its decision in Madden and a petition for a writ of certiorari, various industry groups 
argued that Madden contradicts long-standing precedent and industry expectations regarding usury law, 
and poses serious challenges to the efficient functioning of credit markets.13 In a brief for the United 

                                                                                                                                                                           
7 Id. at 248. 
8 Id. 
9 Id. 
10 Id. 
11 Id. at 249. 
12 Several state attorneys general recently asserted in a letter to Congress that the holding in Madden is not contrary to the long-
standing valid-when-made doctrine because that doctrine addresses a “very different legal principle” than the one addressed in 

Madden—that “a valid loan is not invalidated by a later usurious transaction involving the loan.” Letter from Various State Att’ys Gen. 

to Mitch McConnell, Majority Leader, U.S. Senate, et al. (June 27, 2018), http://www.ncdoj.gov/getattachment/946a5ba8-3eaa-423f-
a720-6210bd4aec1e/Real-FINAL-Multistate-Letter-to-Congress-re-HR-3299-and-4439.pdf.aspx (writing in opposition to HR 3299 
(“Protecting Consumers’ Access to Credit Act of 2017”) and HR 4439 (“Modernizing Credit Opportunities Act”)). The letter supports 
its assertion by looking to the specific facts underlying the U.S. Supreme Court’s decision in Nichols in 1883, stating that the 
Madden decision would implicate the valid-when-made doctrine only if “the consumer borrower in Madden had argued that the bank 
sold her loan to a debt buyer at a usurious discount, and that this usurious loan from the debt buyer to the bank somehow 
invalidated the consumer’s own loan.” Id. But the letter’s argument defeats itself: if a loan remains valid even if it is later part of a 
usurious transaction, then, a fortiori, it remains valid when it simply changes hands without introducing an element of usury.  And, 
while a comprehensive analysis of all cases implicating the valid-when-made doctrine is outside the scope of this white paper, 
courts have not limited the valid-when-made doctrine to those instances in which a loan is sold or otherwise transferred at an 
allegedly usurious discount and instead have applied it to a wide range of circumstances involving the transfer or assignment of a 
loan. See, e.g., Olvera v. Blitt & Gaines, P.C., 431 F.3d 285, 289 (7th Cir. 2005) (observing that “once assignors were authorized to 

charge interest, the common law kicked in and gave the assignees the same right, because the common law puts the assignee in 
the assignor’s shoes, whatever the shoe size.”); FDIC v. Lattimore Land Corp., 656 F.2d 139, 148-49 (5th Cir. 1981) (stating that 
“[t]he non-usurious character of a note should not change when the note changes hands.”); Strike v. Trans-West Disc. Corp., 155 
Cal. Rptr. 132 (Cal. Ct. App. 1979) (holding that the purchaser of a loan from a bank is exempt from usury law because the bank 
was exempt). See generally 44B Am. Jur. 2d Interest and Usury § 65 (2018) (“[t]he usurious nature of a transaction is established at 

the inception of the transaction. The essential elements of usury therefore must exist at the inception of the contract. It is the 
agreement to exact and pay usurious interest, and not the performance of the agreement, which renders it usurious. Stated 
otherwise, a contract is not usurious on its face merely because of the fact that circumstances may arise in the future which could 
result in the contract becoming usurious.”). 
13 See Brief of the Clearing House Association, L.L.C. et al. as Amici Curiae Supporting Petitioners, Midland Funding, LLC v. 

Madden, 786 F.3d 246 (2d Cir. 2015) (No. 14-2131-CV), 2015 WL 4153963; Brief of the American Bankers Ass’n et al. as Amici 
Curiae Supporting Petitioners, Madden, 786 F.3d 246 (No. 14-2131-CV) 2015 WL 4153962; Brief of the Structured Finance Industry 
(cont.) 
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States as amicus curiae, the Obama Administration’s Solicitor General (SG) and the Office of the 
Comptroller of the Currency (OCC) called the decision “incorrect” with an “analysis reflect[ing] a 

misunderstanding” of section 85 of the National Bank Act and Supreme Court precedent. The SG and 
OCC’s brief stated that the Second Circuit failed to properly consider the valid-when-made doctrine and 
“a loan that was valid when made will not be rendered usurious by the transfer.”14  

Representative Patrick McHenry has stated that Madden “will restrict the expansion of credit and restrict 

innovation [and] poses a risk to the secondary credit markets.”15  Senator Pat Toomey described Madden 

as “a big departure from the practice and the precedent that had prevailed under the valid when made 
principle,” and asserted that Madden has resulted in “uncertainty on the part of a potential buyer of a bank 

asset, uncertainty as to whether or not these usury laws will apply” and “a dramatic reduction in credit 

access for low income people.”16 Comptroller of the Currency Otting has agreed that the Madden ruling 
was “inaccurate.”17  Former deputy director of the Bureau, Raj Date, cautioned that Madden “is not just 

legally wrong; it is also bad public policy, because it moves us further away from creating a more effective 
and inclusive financial system,” and called upon Congress to reverse it.18 

B. The “True Lender” Concept 

Recent “true lender” developments also threaten banks’ chartered powers to originate and sell loans.19 
The true lender theory—which has principally been asserted in the context of payday lending—involves a 

                                                                                                                                                                           
(cont.) 

Group, Inc. et al. as Amici Curiae Supporting Petitioners, Madden, 786 F.3d 246 (No. 14-2131-CV), 2015 WL 4153964; Brief of ACA 
Int’l et al. as Amici Curiae Supporting Petitioners, Madden, 786 F.3d 246, (No. 15-610) 2462015 WL 9184797; Brief of the 
Structured Finance Industry Group, Inc. et al. as Amici Curiae Supporting Petitioners, Madden, 786 F.3d 246 (No. 15-610), 2015 WL 
9184796; Brief of the American Bankers Ass’n et al. as Amici Curiae Supporting Petitioners, Madden, 786 F.3d 246 (No. 15-610) 
2015 WL 8959419; Brief of the Clearing House Association, L.L.C. et al. as Amici Curiae Supporting Petitioners, Madden, 786 F.3d 
246 (No. 15-610) 2015 WL 8489383.  
14 Brief for the United States as Amici Curiae Supporting Respondent at 20, Madden, 786 F.3d 246 (No. 15-610) 2016 WL 2997343.  
The SG and OCC ultimately asserted that the petition for a writ of certiorari should be denied, but on other grounds, including 
because Madden would have been a poor vehicle for the Court to consider these issues, in part because of the poor briefing and the 
failure of the Second Circuit even to have considered the valid-when-made doctrine in its opinion. 
15 Rachel Witkowski, Legislation Proposed to Counteract Court Ruling on State Usury Caps, WALL ST. J. (July 11, 2016, 7:16 PM), 
https://www.wsj.com/articles/legislation-proposed-to-counteract-court-ruling-on-state-usury-caps-1468278817. For additional 
examples of Congressional criticism of the Madden decision, see Rachel Witkowski, Bill to unwind Madden ruling clears House, but 

Senate is question mark, AM. BANKER (Feb. 14, 2018, 5:21 PM) (“The [Madden] decision has caused considerable uncertainty and 
risk for many types of bank lending programs . . . [b]eing able to offer consistent terms nationwide is vital to scaling the marketplace 
lending business, which in turn allows lenders to access cheaper investment capital and then pass the savings on to the borrowers.” 

(quoting Rep. Hensarling)), https://www.americanbanker.com/news/bill-to-unwind-madden-ruling-clears-house-but-senate-is-
question-mark?tag=00000156-32ff-d79b-a377-3effa4570000; 164 CONG. REC. H1151 (daily ed. Feb. 14, 2018) (statement of Rep. 
Rothfus) (“At the Financial Services Committee, we have extensively discussed the difficulty that many Americans face in getting 
credit. Madden v. Midland will only intensify that challenge for families and Main Street businesses as it jeopardizes the ability of 
banks to sell loans into the secondary market.”); Zach Carter, This Democrat Is About To Give Payday Lenders A Big Boost, 
HUFFINGTON POST (Nov. 14, 2017, 8:00 AM) (“The Second Circuit in Madden v. Midland upset well over a century of established 

practice when it limited national banks’ ability to sell loans to purchasers in other states.” (quoting spokesperson on behalf of Sen. 

Warner)), https://www.huffingtonpost.com/entry/payday-lenders-democrats_us_5a0a211ee4b0bc648a0d5325.  
16 Update from the Comptroller of the Currency: Hearing Before the S. Comm. on Banking, Hous., and Urban Affairs, 115th Cong. 
(2018) (testimony of Joseph M. Otting, Comptroller, Off. of the Comptroller of the Currency). 
17 Id.  
18 Raj Date, Madden ruling was a step backward. Congress should fix it, AM. BANKER: BANKTHINK (Dec. 4, 2017, 9:30 AM), 
https://www.americanbanker.com/opinion/madden-ruling-was-a-step-backward-congress-should-fix-it?utm_campaign=bankthink-c-
Dec%204%202017%E2%80%A6.   
19 See, e.g., CashCall, Inc. v. Morrissey, No. 12-1274, 2014 WL 2404300 (W.Va. May 30, 2014); Meade v. Avant of Colo., LLC, No. 
17-CV-0620-WJM-STV, 2018 WL 1101672 (D. Colo. Mar. 1, 2018); Meade v. Marlette Funding, LLC, No. 17-CV-00575-PAB-MJW, 
2018 WL 1417706 (D. Colo. Mar. 12, 2018); Consumer Fin. Prot. Bureau v. CashCall, Inc., No. 2:15-CV-07522-JGB, 2018 WL 
(cont.) 
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claim by a borrower or regulator that the supposed “true lender” of a loan funded by a bank is a nonbank 

partner of the bank, rather than the bank itself. Some state courts adopting this approach have applied a 
new test, asking whether the bank or its nonbank partner holds the so-called “predominant economic 

interest” to determine which is the “true lender.”  

The true lender concept appears to have originated in Georgia in 2004 as the result of efforts by 
Georgia’s state legislature to address concerns about certain payday lending practices in that state.20 The 
Georgia Payday Lending Law codified a predominant economic interest test to determine when a 
“purported agent shall be considered a de facto lender” for purposes of applying state usury laws to 

payday loans.21  In 2007, the Supreme Court, Appellate Division, Third Department of New York cited the 
predominant economic interest test in the context of payday lending arrangements.22 In 2014 the West 
Virginia Supreme Court, citing the aforementioned New York case, affirmed the trial court’s application of 

the predominant economic interest test to conclude that CashCall, Inc. (CashCall), a nonbank payday 
lender, was the “true lender” of the payday loans at issue, and in turn that the payday loans were 

usurious.23 Courts in other jurisdictions, including California24 and Maryland25 have looked to CashCall 
and its predecessors in applying a true lender and predominant economic interest theory to payday 
lending.  And plaintiffs and state regulators have recently sought to extend the “true lender” analysis 

beyond the narrow context of payday lending to undermine marketplace lending partnerships.26  

This true lender approach and the associated predominant economic interest test thus have spread to a 
number of states, and plaintiffs and regulators are seeking to apply it to non-payday lenders.  We believe 
this is an unprincipled and unwarranted extension of the doctrine that poses a growing threat to banks’ 

ability to enter into responsible, safe and sound partnerships with nonbank service providers to extend 
responsible credit products.  If a test like the predominant economic interest test were to be applied 
wholesale to our financial system as a caveat to the established lending powers of national and state-
chartered banks and the validity of their originated loans, there would be substantial disruption to the 
financial system upon which all Americans rely. As with the Madden case, these true lender 
developments bring uncertainty into an area of law that should be straightforward.  

C. Concerns Raised by Madden and True Lender Developments 

The Madden decision and the true lender developments likely reflect efforts by courts and state 
legislatures to address important consumer protection concerns arising from extreme and abusive 
conduct in payday lending.  As the uncertainty resulting from Madden and the true lender concept 
demonstrates, however, policy makers seeking to address abusive conduct in the payday lending context 
                                                                                                                                                                           

(cont.) 
485963 (C.D. Cal. Jan. 26, 2018). Additional true lender actions are in progress in a number of jurisdictions. See, e.g., Indelicato v. 

Kabbage, Inc., No. 1:17-CV-11976 (D. Mass. Oct. 12, 2017) (court entered an order on March 6, 2018 staying the proceedings 
pending the outcome of arbitration); Granger v. Great Plains Lending, LLC, No. 1:18-CV-00112 (M.D.N.C. Feb. 16, 2018). 
20 See John Hannon, The True Lender Doctrine: Function over Form as a Reasonable Constraint on the Exportation of Interest 

Rates, 67 DUKE L.J. 1261, 1280 (2018).  
21 Ga. Code Ann. § 16-17-2(b)(4) (2011). The predominant economic interest test is found in similar statutes in Nevada and New 
Hampshire. See Nev. Rev. Stat. Ann. § 675.035(3) (2017); N.H. Rev. Stat. Ann. § 399-A:2(III) (2017). 
22 People ex rel. Spitzer v. Cty. Bank of Rehoboth Beach, Del., 45 A.D.3d 1136, 1138, 846 N.Y.S.2d 436, 438-49 (2007). 
23 See Morrissey, 2014 WL 2404300 at *15.  
24 Consumer Fin. Prot. Bureau v. CashCall, Inc., No. 2:15-CV-07522-JGB, 2018 WL 485963 (C.D. Cal. Jan. 26, 2018). 
25 CashCall, Inc. v. Maryland Comm’r of Fin. Reg., 139 A.3d 990, 995 n.12 (Md. 2016). 
26 See, e.g., Meade v. Marlette Funding, LLC, No. 17-CV-00575-PAB-MJW, 2018 WL 1417706 (D. Colo. Mar. 12, 2018); Meade v. 

Avant of Colo., LLC, No. 17-CV-0620-WJM-STV, 2018 WL 1101672 (D. Colo. Mar. 1, 2018); Indelicato v. Kabbage, Inc., No. 1:17-
CV-11976 (D. Mass. Oct. 12, 2017). 
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should take care to protect responsible online lending, including by supporting the ability of banks to sell 
loans that they originate. 

If banks are unable to reliably and readily resell loans, or if the value of those loans is significantly 
reduced as a result of legal uncertainty, their ability to make loans and manage risk by moving loans off of 
their balance sheets would be severely impaired.27  Madden and true lender developments increase legal 
and business risks to potential purchasers of bank loans, which in turn may reduce overall liquidity in loan 
markets, limiting the ability of banks to sell loans to manage balance sheet risk. Furthermore, banks may 
be forced to compensate loan market participants for these increased risks by requiring all borrowers to 
pay higher interest rates or by simply cutting off already underserved borrowers’ access to responsible 

credit.  In addition, Madden and the true lender developments threaten the mechanisms by which many 
banks are able to partner with third-party service providers, especially those which employ technology to 
aid the credit underwriting decision.  The court-by-court and state-by-state nature of these developments 
further complicates the ability of banks to engage in lending activities as part of a nationwide lending 
market and significantly interferes with the core powers afforded to banks under federal law.28   

III. Federal Banking Regulators Can, and Should, Provide Certainty 
Through Regulation 

We agree with the broad range of policy makers, regulators, and commenters that the Madden decision 
was incorrectly decided.  Recent statements and efforts by the Department of the Treasury (Treasury), 
the members of the federal banking regulators, as well as by members of Congress, evidence broad 
support both for responsible bank partnerships with third-party service providers and openness to 
regulatory solutions to address the uncertainty regarding core bank powers created by Madden and true 
lender developments.29  While with sufficient time, the Madden decision true lender developments may be 
addressed by courts or congressional action. 

                                                                                                                                                                           
27 At least one academic study has found evidence of a decline in consumer lending in jurisdictions directly impacted by Madden.  
Colleen Honigsberg, Robert J. Jackson, Jr., and Richard Squire, How Does Legal Enforceability Affect Consumer Lending? 
Evidence from a Natural Experiment, 60 J. L. & ECON. 673 (Nov. 2017). 
28 Comptroller Otting recently recognized the importance of maintaining banks’ ability to originate and sell loans, in his June 14, 
2018 testimony before the Senate Banking Committee: “national banks need the ability to originate [loans] per the National Banking 
Act” and to “distribute and sell those loans,” which creates “capacity in the marketplace for the originators,” and thereby “expands 
the choices for consumers.” Update from the Comptroller of the Currency: Hearing Before the S. Comm. on Banking, Hous., and 

Urban Affairs, 115th Cong. (2018) (testimony of Joseph M. Otting, Comptroller, Off. of the Comptroller of the Currency). 
29 In its July 2018 fintech report, Treasury recommended that the federal banking regulators “reaffirm… that the bank remains the 
true lender under [service or economic] partnership arrangements [with third parties].” U.S. Department of the Treasury, A Financial 

System That Creates Economic Opportunities: Nonbank Financials, Fintech, and Innovation (July 2018) at 92. In addition, Treasury 
recognized that a broader adoption of Madden could restrict credit is a variety of markets and recommended that the federal 
banking regulators “address challenges posed by Madden.” Id., at 94. During a June 14, 2018 hearing of the Senate Banking 
Committee, several senators called on the OCC to take steps to resolve the uncertainty created by Madden and the true lender 
developments. Senator Toomey encouraged the OCC to pursue, “as much as [the OCC] can,” steps to solve the problems created 
by Madden, because Madden is “making credit less available, especially to low income borrowers.” Financial Industry Regulation: 

the Office of the Comptroller of the Currency: Hearing Before the H. Comm. on Fin. Servs., 115th Cong. (2018) (testimony of Joseph 
M. Otting, Comptroller, Off. of the Comptroller of the Currency). In addition, during the June 13, 2018 hearing of the United States 
House Committee on Financial Services (House Financial Services Committee), Representative Meeks urged Comptroller Otting to 
develop clear guidance to clearly distinguish between true fintech partnerships and rent-a-charter schemes, noting that such 
guidance is “absolutely key and essential” and, in the absence of such guidance, “the bad can hurt the good, and the potential that . 
. . fintechs have.” Financial Industry Regulation: the Office of the Comptroller of the Currency: Hearing Before the H. Comm. on Fin. 

Servs., 115th Cong. (2018) (testimony of Joseph M. Otting, Comptroller, Off. of the Comptroller of the Currency). Comptroller Otting 
expressed support for such guidance, particularly with respect to defining a true vendor relationship. Id. In addition, statements of 
(cont.) 
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In the meantime, however, these developments have the potential to foster uncertainty for nationwide 
lending markets and stymie technology and partnerships that enhance access to credit, particularly to 
individuals and small- and medium-sized businesses.  To resolve the uncertainty created by court actions 
like Madden and recent true lender developments, federal banking regulators should adopt regulation to 
reaffirm the valid-when-made doctrine and limit and remediate the damage to the nationwide lending 
markets caused by true lender developments. 

We recognize the importance of efforts by states and federal regulators to regulate abusive lending 
practices.  However, these efforts must also take into consideration the negative effects for bank safety 
and soundness that may arise from the added uncertainty for lending markets, particularly where bank 
partnerships with third-party service providers are well regulated and the activities do not raise the same 
types of consumer protection concerns targeted by recent state and federal efforts.  For example, the 
OCC recently and appropriately clarified that national banks may not form partnerships with nonbank 
payday lenders offering short-term loan products with certain characteristics.30 There is a risk, however, 
that without clarification, the guidance may be misconstrued as raising questions about the treatment of 
other bank-nonbank lending partnerships outside this context and that do not raise the same concerns 
that underlie the OCC’s guidance.  

To appropriately balance the legitimate concerns expressed by state legislatures and courts regarding 
abusive lending practices with the importance of preserving traditional bank powers and bank safety and 
soundness, we believe that the federal banking regulators should issue clarifying regulations, which look 
to existing guidance issued by federal banking regulators and are informed by the long-standing 
principles of the valid-when-made doctrine as articulated by courts. In light of increased scrutiny on 
regulatory guidance that may qualify as “rules” under the Congressional Review Act, Congress’s 

increased use of the Congressional Review Act procedure to override rules and the greater deference 
typically paid by courts to regulation over guidance, we believe that issuing regulation pursuant to full 
public notice and comment is the preferred approach to resolving the uncertainty raised by the Madden 

and true lender developments.31 

We believe that federal regulations would restore much needed certainty for banks in originating and 
selling loans and would restore the important legal foundations of a nationwide lending market.  This 
                                                                                                                                                                           

(cont.) 
Former Acting Comptroller of the Currency, Keith Noreika, before the Online Lending Policy Summit in September 2017 are 
consistent with the view that the OCC may be willing to consider regulatory fixes to Madden and the true lender line of cases. See 
Keith A. Noreika, Acting Comptroller of the Currency, Remarks at the Online Lending Policy Summit (Sept. 25, 2017), 
https://www.occ.gov/news-issuances/speeches/2017/pub-speech-2017-110.pdf (“The Congressional ‘fix’ supported by the OCC 

would provide that the rate of interest on a loan made by a bank, savings association, or credit union that is valid when the loan is 
made remains valid after transfer of the loan. This proposal reduces uncertainty by reestablishing well-settled law and would create 
a uniform standard eliminating the differences in treatment of loans made in different judicial circuits.”); see also Scott M. Pearson, 
Acting Comptroller Noreika Comments on Madden “Fix,” Other OCC Initiatives, NAT’L L. REV. (Sept. 26, 2017), 
https://www.natlawreview.com/article/acting-comptroller-noreika-comments-madden-fix-other-occ-initiatives (“Mr. Noreika responded 

that the OCC would ‘not be hesitant’ to formally address the ‘valid when made’ rule.”). The FDIC has, with Financial Institution Letter 

50 and elsewhere, recognized that banks can provide significant benefits to borrowers through partnerships with third-party service 
providers, such as marketplace lenders, by offering responsible and innovative credit products, within a strong regulatory 
framework. See FDIC, FIL-50-2016, EXAMINATION GUIDANCE FOR THIRD-PARTY LENDING (2016), https://www.fdic.gov/
news/news/financial/2016/fil16050b.pdf.  
30 OFFICE OF THE COMPTROLLER OF THE CURRENCY, Core Lending Principles for Short-Term, Small-Dollar Installment Lending, OCC 

Bulletin 2018-14 (May 23, 2018), available at: https://www.occ.gov/news-issuances/bulletins/2018/bulletin-2018-14.html. 
31 This focus on more clearly distinguishing guidance from rules extends beyond Congress to the Agencies as well. Comptroller 
Otting has voiced clear support for these efforts, stating during his recent testimony before the House Financial Services Committee 
that he has communicated to his exam force and throughout the OCC that “rules are rules, and guidance is guidance.” Financial 

Industry Regulation: the Office of the Comptroller of the Currency: Hearing Before the H. Comm. on Fin. Servs., 115th Cong. (2018) 
(testimony of Joseph M. Otting, Comptroller, Off. of the Comptroller of the Currency) (“We have issued memos within the agenc ies 
to make sure that all examiners are aware of that . . . [t]he agency issues Q&A and guidance from time to time internally, and we 
clearly -- our people recognize that, as you said, rules are rules and guidance is guidance.”). 
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certainty would benefit not only the banks that originate loans but also the consumers who receive the 
loans and need to clearly understand the costs, risks and benefits of the loans they undertake.   

The federal banking agencies could also consider additional actions to protect the core powers afforded 
to banks under federal law. For example, the agencies could submit amicus briefs regarding ongoing 
court cases implicating Madden and true lender issues, particularly where the plaintiffs in such cases 
mischaracterize existing agency guidance to attempt to call into question the validity of banks’ traditional 

and well-established lending powers or their powers to partner with third-party service providers. We 
believe, however, that while such additional actions are helpful, regulation pursuant to full public notice 
and comment is the only step short of legislative action that will truly mitigate the uncertainty created by 
Madden and the true lender developments. 

IV. Statutory Authority for Federal Regulatory Action 

We believe that federal banking regulators have the statutory authority to adopt regulations 
acknowledging and reaffirming the valid-when-made doctrine and clarifying when a bank should be 
considered the true lender of a loan.   

Section 39 of the Federal Deposit Insurance Act32 (the “FDI Act”) gives federal banking regulators broad 

authority to address unsafe or unsound practices, violations of law, unsafe or unsound conditions or other 
practices. Specifically, sections 39(a) and 39(b) of the FDI Act require each agency to establish the 
following types of safety and soundness standards by regulation or by guidelines for all insured 
depository institutions:33  

 operational and managerial standards relating to, among other things, loan documentation, credit 
underwriting, interest rate exposure and compensation, and fees and benefits; and 

 standards relating to asset quality, earnings and stock valuation that the Agencies determine to 
be appropriate. 

We believe that these sections of the FDI Act authorize the agencies to issue regulation articulating the 
valid-when-made doctrine and addressing true lender developments.  The application of the valid-when-
made doctrine or the true lender approach fundamentally affects banks’ ability to manage their balance 

sheets, efficiently and effectively control credit risk and partner with nonbank service providers in a 
responsible manner, thereby affecting the banks’ overall ability to operate in a safe and sound manner. 

Further, these sections of the FDI Act explicitly authorize the agencies to issue standards on the types of 
lending activities that would be addressed by this regulation—for example, credit underwriting and 
administration standards, and loan documentation—to ensure that banks operate in a safe and sound 
manner.34   

Another basis for this regulation is found in sections 24(Seventh), 85 and 93a of the National Bank Act. 
Section 85 of the National Bank Act specifically permits a national bank to “charge on any loan . . . 

interest at the rate allowed by the laws of the State, Territory, or District where the bank is located,” or a 

rate one percent above the Federal Reserve discount rate, whichever is higher, “and no more.”35 A 

                                                                                                                                                                           
32 12 U.S.C. § 1831p-1. 
33 12 U.S.C. § 1831p-1(a)–(b). 
34 12 U.S.C. § 1831p-1 (a)(1)(B)–(C).  
35 12 U.S.C. § 85.  
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national bank’s authority under section 85 to charge interest up to the maximum permitted by its home 

state encompasses the power to convey to an assignee the right to enforce the interest-rate term of the 
agreement.36 That understanding is reinforced by section 24(Seventh) of the National Bank Act, which 
identifies the power to sell loans as an additional power of national banks.37 Because the application of 
the valid-when-made doctrine or the true lender approach to national banks would prevent or significantly 
interfere with those banks’ power to charge the interest rates authorized by section 85 and to transfer a 

loan, including the agreed-upon interest-rate term, to an entity other than a national bank, we believe that 
sections 24(Seventh) and 85 of the National Bank Act authorize the OCC to issue regulation articulating 
the valid-when-made doctrine and addressing true lender developments.  

Further, section 93a of the National Bank Act reserves to the OCC broad authority to regulate the conduct 
of national banks to assure the safety and soundness of, and compliance with laws and regulations, fair 
access to financial services, and fair treatment of customers by, national banks, where the authority to 
issue such regulations has not been expressly and exclusively given to another federal regulatory 
agency.38 As with section 39 of the FDI Act, we believe that section 93(a) of the National Bank Act 
authorizes the OCC to issue regulation articulating the valid-when-made doctrine and addressing true 
lender developments.  

  

                                                                                                                                                                           
36 The SG and the OCC recognized in their amicus brief in Madden that, “when Congress enacted Section 85’s earliest statutory 
antecedent, it was already established that a bank’s power to sell loans was a ‘necessarily implied’ corollary of the power to 
originate loans.” Brief for the United States as Amicus Curiae at 7, Midland Funding, LLC v. Madden, 136 S. Ct. 2505 (2016) (No. 
15-610) (citing Planters’ Bank of Miss. v. Sharp, 47 U.S. (6 How.) 301, 322 (1848)). 
37 Section 24(Seventh) of the National Bank Act expressly authorizes national banks to carry on the business of banking by 
“discounting and negotiating promissory notes, drafts, bills of exchange, and other evidences of debt.” 12 U.S.C. § 24(Seventh). 
This authority includes the power to sell loan contracts. See 12 C.F.R. § 7.4008 (“A national bank may make, sell, purchase, 
participate in, or otherwise deal in loans . . . subject to such terms, conditions, and limitations prescribed by the Comptroller of the 
Currency and any other applicable Federal law.”). 
38 Under section 93a of the National Bank Act, Congress vested in the OCC broad authority to prescribe rules and regulations for 
national banks to carry out the OCC’s responsibilities, except where the authority to issue such regulations has been “expressly and 
exclusively” given to another federal regulatory agency. 12 U.S.C. § 93a. Under section 1(a) of the National Bank Act, Congress 
charged the OCC with “assuring the safety and soundness of, and compliance with laws and regulations, fair access to financial 
services, and fair treatment of customers by, the institutions and other persons subject to its jurisdiction.” 12 U.S.C. § 1(a).  
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V. Conclusion 

We believe that a federal regulatory fix to the uncertainty and damage caused by Madden and the true 
lender developments is necessary and well within the statutory authority delegated to federal banking 
regulators. Regulation acknowledging and reaffirming the valid-when-made doctrine and clarifying the 
true lender developments will have a positive effect for both consumers and small business borrowers, 
our banking system and the credit markets. We believe that a federal regulatory solution will help to 
facilitate the smooth functioning of our financial systems and, in turn, America’s continued economic 

growth. 

If you have any questions regarding the matters covered in this publication, please contact any of the 
lawyers listed below or your regular Davis Polk contact. 

Randall D. Guynn 212 450 4239 randall.guynn@davispolk.com 

Jai R. Massari 202 962 7062 jai.massari@davispolk.com 

Margaret E. Tahyar 212 450 4379 margaret.tahyar@davispolk.com 
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