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Abstract
In light of the staggering economic toll of the opioid crisis, local governments, including state
Attorney Generals, have made recent headlines by increasingly turning to litigation as a means of
seeking funding to combat the ongoing opioid crisis and mitigate its financial burden. Thousands
of lawsuits have been filed over the course of the last few years, most notably by local
governments. Plaintiffs hope that litigation may lead to big payoffs, like those resulting from “Big
Tobacco” litigation, but with greater local reach and although suits thus far have had relatively low
settlement payouts. This piece will trace the trajectory and effects of the two major waves of
opioid litigation since the early 2000s, shortly after FDA approval of OxyContin in 1996, and
analyze current litigation and its potential outcomes, including the Ohio Multidistrict Litigation. I
argue that tort litigation against pharmaceutical companies builds on the history of the “Big
Tobacco” suits and the host of legal arguments surrounding corporate liability and responsibility
that were developed in the context of major tobacco tort litigation. Throughout this piece, I will
gesture to parallel concepts and effects that opioid litigation shares with other historical torts, like
tobacco. Ultimately, I argue, the effects of litigation on opioid marketing and regulation are
cumulative and often indirect, as the tide of public opinion turns against opioid companies, court
decisions build on prior opioid suits, and litigation continues to facilitate the investigation and
release of documents detailing industry practices.
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“Litigation is a blunt instrument; it’s not a surgical tool. But it provokes interest quicker than
anything I’ve ever seen.” - Mike Moore, former Attorney General of Mississippi1
Introduction
The CDC estimates that prescription opioid misuse alone costs the U.S. $78.5 billion per
year.2 $28.9 billion is due to increased health care and substance abuse treatment expenditures,
and over $19.6 billion is borne by the public sector and due to increased use and costs of health
care, substance abuse treatment, and criminal justice services.3 According to a recent study by the
U.S. Department of Health and Human Services, each opioid overdose requires approximately
$4.35 million in healthcare costs alone. Such costs are overwhelmingly shouldered by local
governments, particularly cities and counties. These costs include, but are not limited to,
emergency room admissions, costs of first responders and other emergency response services and
equipment, emergency overdose medication (e.g. Narcan), substance abuse treatment centers,
additional local health clinics, care of infants affected by prenatal opioid exposure, law
enforcement costs, prison services, additional hiring of public employees (in health services and
law enforcement), and indirect effects of the epidemic, such as economic instability or effects on
local tax bases.4 While the federal government has provided some financial assistance to states on
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the front lines of the opioid crisis, legislatures and administrative agencies are struggling to
adequately address the opioid epidemic in a timely manner,5 and the massive costs associated
with the opioid epidemic continue to mount.
Local governments, including state Attorney Generals, are increasingly turning to litigation
as a means of seeking funding to combat the ongoing opioid crisis and mitigate its financial
burden, with thousands of opioid-related suits filed since the mid- to late-2000s.6 Plaintiffs hope
that litigation may lead to big payoffs, like those resulting from “Big Tobacco” litigation, although
suits thus far have had relatively low settlement payouts. Claims have been made against
pharmaceutical companies (manufacturers and distributors), pharmacies, individual doctors and
practices, and hospitals, among other defendants. Affected individuals and families, primarily
alleging prescription practices that constitute malpractice and/or criminal negligence, have also
brought substantial numbers of opioid-related suits, often against individual doctors, pharmacies,
or hospitals. While a range of types of opioid-related lawsuits exist, in this analysis, I will focus
primarily on suits against pharmaceutical manufacturers and distributors due to their high-profile
nature and their potential to most substantially affect high-level regulatory change, particularly
when those suits are brought by governmental bodies. Suits against large pharmaceutical
companies brought by governmental bodies also have the greatest potential to result in a largescale, multi-state settlement like the tobacco Master Settlement Agreement (MSA).
While plaintiffs and attorneys involved in opioid litigation hope for big payouts, and perhaps
changes in industry practices to stem the ongoing crisis, the effects of tort litigation surrounding the
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opioid epidemic are varied and often indirect. Suits that have seen success in court have been filed
largely by state or local governments, and thus far, payoffs have been in the low millions to lowhundreds of millions, barely making a dent in the multibillion-dollar pharmaceutical industry.7 I
argue that litigation has tightened restrictions on opioid marketing, challenging a wide range of
pharmaceutical promotional activities in court, and successfully uncovering and achieving the
abandonment of illegal marketing tactics. Legal scrutiny of aggressive marketing tactics and
snowballing litigation have arguably led to decisions like Purdue’s recently announced end to
direct-to-doctor opioid marketing.8 However, I also suggest that the direct outcomes of the
individual cases and settlements have mattered much less than the wide public attention brought
to the abuses of the opioid industry by such litigation, as OxyContin sales continue to plunge (from
$2.8 billion in 2012 to $1.8 billion in 2017) and the tide of public sentiment turns against major
pharmaceutical companies implicated in snowballing litigation.9 Lastly, due to the ongoing nature
of much of the opioid litigation, the full scope of the direct effects of litigation on industry
regulation remains to be seen, in particular due to the Northern Ohio-based Multidistrict Litigation
in progress and its potential for a large-scale settlement like the tobacco Master Settlement
Agreement (MSA).
In The Cigarette Century: The Rise, Fall, and Deadly Persistence of the Product That Defined
America, Allan M. Brandt asserts that “[t]he historical development of American tort law is
predicated on the theory that it leads to greater safety of consumer goods.”10 Under this premise,
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manufacturers have a strong incentive to safeguard against possible harms of their products and, if
harms become evident, modify their products. If manufacturers do not modify their products,
“companies are responsible for the excess social costs that ensue.”11 Strict liability torts, a specific
type of tort claim that emerged following World War II, further expanded companies’ potential
liability for harmful products, as a company’s actions no longer needed to be deemed “negligent”
for a company to be responsible for its products’ harms. In other words, strict liability was
“‘unburdened by fault.’”12 Brandt writes, “Tort law became a tool for indirect regulatory policy; the
full costs of the product would be borne by a company with appropriate incentives for safety and
risk reduction.”13 “Public tort” litigation is one of the more recent developments in product
liability. Legal scholar Richard C. Ausness, in “Public Tort Litigation: Public Benefit or Public
Nuisance,” defines public tort litigation as government-sponsored suits by “federal, state, or local
government entities to recover the cost of public services provided to persons who have been
injured as the result of a defendant’s alleged misconduct.”14 Ausness notes that the ‘Big Tobacco’
litigation of the 1990s, “in which more than forty states brought suit against the leading tobacco
companies to recoup the cost of providing health care services to indigent smokers,”15 is the most
well-known example of public tort litigation and that subsequent public tort suits brought by
municipalities against handgun manufacturers and paint companies (due to lead-based paint) were
largely encouraged by the results of the states’ cases against tobacco companies.16 I argue that tort
litigation against pharmaceutical companies builds on the history of the “Big Tobacco” suits and
the host of legal arguments surrounding corporate liability and responsibility that were developed
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in the context of major tobacco tort litigation. Throughout this piece, I will gesture to parallel
concepts and effects that opioid litigation shares with other historical torts, like tobacco.
Literature Review
Particularly in the past few years, much has been written about the history and progression
of the current opioid crisis in both academic and public media, including the corporate and
regulatory failures that arguably contributed to the current crisis.17 Much of this writing is
composed of news articles, investigative journalism, and popular media due to the
contemporaneity of the opioid crisis and its surrounding litigation. The academic literature is also
substantially situated in law reviews due to the complex legal questions and arguments raised by
the current wave of opioid litigation. A great deal of relevant secondary source material also exists
on the tobacco litigation of the ‘90s, particularly The Cigarette Century by Allan Brandt.18 I will use
the aforementioned sources for background to historicize the opioid epidemic and to attempt to
understand the policy and regulatory outcomes of major tort litigation in the public health sphere.
In addition to drawing from a specific source base on the opioid crisis and the tobacco litigation of
the ‘90s, I plan to bring into dialogue with the opioid and tobacco literature additional literature
on other regulated substances and associated lawsuits that have drawn on tobacco litigation
strategies for inspiration (particularly lead paint and handgun litigation19). In addition to my use of
news articles and investigative journalistic sources, my additional source material will largely
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consist of court documents from a number of notable lawsuits, available in public records online. I
plan to draw on a specific set of literature and bring different literatures - on the opioid crisis,
associated litigation, and other similar litigation like that against Big Tobacco - into dialogue with
each other.
News articles and pieces in popular media covering the opioid epidemic, abuses of the
pharmaceutical industry, and related litigation have become too numerous to count, as new
municipalities and other plaintiffs continue to file suit as the opioid crisis continues. In addition to
pieces in a range of small-scale and local news outlets, major publications like The New York
Times have followed the legal and regulatory developments of the opioid crisis as they emerge.20
Investigative reporting has shed light on industry practices relevant to pharmaceutical industry
liability and current legal claims. Most notably, the Los Angeles Times pursued an investigation of
the trajectory of Purdue Pharma’s claims about OxyContin, through which previously-unreleased
industry documents and communications were obtained and published.21
Academic writing on the specifics of opioid litigation, its historical precedents, and legal
questions surrounding opioid promotion is primarily situated in legal journals and law reviews. In
“Another Use of OxyContin: The Case for Enhancing Liability for Off-Label Drug Marketing” in
Boston University Law Review, Mark A. Ford details liability around “off-label” use and marketing,
which is use or marketing of a drug for a purpose not approved by the Food and Drug
Administration (FDA). “Misbranding” of a drug, a catch-all phrase that includes off-label
marketing, is prohibited. However, doctors are permitted to prescribe a drug for off-label use, or
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uses not approved by the FDA. Misbranding and off-label marketing claims comprise a notable
portion of the marketing-related claims against pharmaceutical manufacturers,22 and the doctorindustry relationship, particularly in the context of permissible marketing, is the cornerstone of
much of the litigation against pharmaceutical companies like Purdue. Additionally, Ford ultimately
argues that “the deterrent effects of potential tort liability alone does not [sic] adequately protect
healthcare consumers.”23 There is substantially more legal scholarship on tobacco litigation than
opioid litigation, based on its ongoing nature. One notable article that attempted to make
projections about the successes of lead paint litigation based on the precedents set by tobacco and
asbestos mass tort litigation is “Turning Lead into Asbestos and Tobacco: Litigation Alchemy Gone
Wrong,” by Scott A. Smith (Defense Counsel Journal). Smith writes, “In 1999, some prominent
members of the mass tort plaintiffs’ bar, fresh off conquests of the tobacco and asbestos industries
and with war chests in the hundreds of millions of dollars, set their sights on a new target - the
former manufacturers of lead paint and lead pigment and their successors-in-interest….To the top
plaintiffs' lawyers, the perceived parallels among asbestos, tobacco and lead were irresistible.”24
Smith notes that “nearly five years after the plaintiffs' lawyers' assaults began in earnest and
despite their predictions, as well as those of some legal commentators, lead paint and pigment
defendants' winning record remains intact” in 2004.25 Some victories against the paint industry
have occurred since the publication of Smith’s piece - for example, in late 2018, after 25 years and
a series of cases, three paint manufacturers were ultimately deemed responsible for lead
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contamination in thousands of California houses, but the case was an unexpected victory.26
However, Smith’s analysis of important differences between industries involved in tort litigation
provides valuable historical insight on outcomes of mass tort litigation in the public health sphere
and, specifically, projections for opioid litigation.27
Richard C. Ausness has published a number of relevant pieces of scholarship on tort
litigation relevant to current opioid suits, including: “Tort Liability for the Sale of Non-Defective
Products: An Analysis and Critique of the Concept of Negligent Marketing Products Liability”
(South Carolina Law Review, 2001-2002), analyzing the soundness of the doctrine of “negligent
marketing”28; “Public Tort Litigation: Public Benefit or Public Nuisance” (Temple Law Review,
2004), analyzing the history of public tort litigation against tobacco, handgun, and paint
manufacturers (and foreshadowing the potential for future cases against alcohol, fast food, and
prescription drug companies), controversy over the value and legitimacy of public tort litigation,
and theories of and defenses to liability in public tort litigation;29 and, most recently, “The Role of
Litigation in the Fight Against Prescription Drug Abuse” (West Virginia Law Review, 2013),
detailing the liability theories employed in opioid-related litigation, defenses and other limitations
on liability, various types of cases being pursued, criminal prosecutions of pharmaceutical
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companies, prescribing physicians, and pharmacists, and downsides of and alternatives to
litigation.30
Other notable legal scholarship on opioid litigation includes: “Purpose, Prudence, and
Path: Reevaluating the Primary Jurisdiction Doctrine in the Context of Opioid Litigation” by Abby
Cunningham (Northern Illinois University Law Review, 2017);31 “Opioid Addiction Litigation and
the Wrongful Conduct Rule” by Samuel Fresher (University of Colorado Law Review, 2018);32 and
“Civil Litigation and the Opioid Epidemic: The Role of Courts in a National Health Crisis” by Abbe
R. Gluck, Ashley Hall, and Gregory Curfman (Journal of Law, Medicine, & Ethics, 2018).33
Cunningham broadly traces the trajectory of opioid litigation, but focuses on the highly specific
legal concept of “primary jurisdiction doctrine,” which aims to reconcile courts’ and agency
rulings..34 Fresher analyzes obstacles for plaintiffs in opioid addiction litigation against healthcare
institutions and practitioners, “argues that defenses based on plaintiffs’ wrongful conduct, which
deny plaintiffs access to civil remedies due to their immoral or illegal conduct, should be
eliminated or avoided in suits arising out of addiction,” and advocates that “our civil courts and
legislatures should encourage a broad-reaching settlement agreement between governments and
healthcare industry actors as a means of ameliorating the disastrous impacts of the opioid crisis on

30

Richard C. Ausness, “The Role of Litigation in the Fight Against Prescription Drug Abuse,” West
Virginia Law Review Vol. 116, 2014,
https://uknowledge.uky.edu/cgi/viewcontent.cgi?article=1341&context=law_facpub.
31
Abby Cunningham, “Purpose, Prudence, and Path: Reevaluating the Primary Jurisdiction Doctrine in
the Context of Opioid Litigation,” The Northern Illinois University Law Review, Vol. 9 No. 1, Fall 2017,
https://commons.lib.niu.edu/handle/10843/17903.
32
Samuel Fresher, “Opioid Addiction Litigation and the Wrongful Conduct Rule,” University of
Colorado Law Review Vol. 89, 2018, pp. 1312-1320, http://lawreview.colorado.edu/wpcontent/uploads/2018/07/89.4-Fresher.pdf.
33
Abbe R. Gluck, Ashley Hall, and Gregory Curfman, “Civil Litigation and the Opioid Epidemic: The
Role of Courts in a National Health Crisis,” The Journal of Law, Medicine, and Ethics, 17 July 2018,
https://doi.org/10.1177%2F1073110518782945.
34
Abby Cunningham, “Purpose, Prudence, and Path: Reevaluating the Primary Jurisdiction Doctrine in
the Context of Opioid Litigation,” The Northern Illinois University Law Review, Vol. 9 No. 1, Fall 2017,
https://commons.lib.niu.edu/handle/10843/17903.

10

American society.”35 Gluck, et. al, focuses on the “second wave” of opioid litigation, primarily on
civil cases, and provides a “snapshot of the current state of the opioid litigation, with the caveat
that the terrain is constantly shifting,” analyzing legal claims and successes thus far.36
Additionally, relevant scholarship in public health and medicine-related source bases
includes: “Drug Companies’ Liability for the Opioid Epidemic” by Rebecca L. Haffajee and
Michelle M. Mello (New England Journal of Medicine, 2017);37 “Transparency Needed in Opioid
Marketing, Litigation Shows” by Alison Knopf (Alcoholism & Drug Abuse Weekly, 2018),38 and
“Reducing Harm Through Litigation Against Opioid Manufacturers? Lessons From the Tobacco
Wars” by Derek Carr, Corey S. Davis, and Lainie Rutkow (Public Health Reports, 2018).39 The
extremely recent publication of most of this relevant scholarship points to the current and ongoing
nature of opioid litigation and the fact that much of the litigation’s direct impact remains to be
seen.
The Context of the Current U.S. Opioid Crisis
The human toll of the current opioid epidemic in the U.S. presents a staggering picture of a
crisis needing urgent remedy. According to the Centers for Disease Control and Prevention (CDC),
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an average of 115 people die each day in the United States due to opioid overdoses.40 For every
person in the U.S. lost to gun violence, three people will die due to an opioid overdose,41 and
opioid addiction is now the leading cause of death for persons under the age of 50.42 Since the
beginnings of the epidemic in 1999 until 2016, the number of opioid-related overdose deaths including those related to prescription opioids and illegal opioids like heroin and fentanyl increased fivefold. Over that 17-year time span, over 350,000 people died from an opioid
overdose. As the epidemic has run its course, its magnitude has continued to grow rather than
slowing down, buoyed by spikes in heroin and fentanyl deaths43: from 2010 to 2015 alone, annual
deaths in the U.S. due to opioid overdoses increased by almost 57%.44 In 2014, more than 28,000
deaths were due to opioid overdoses - over 14,000 of them due to prescription overdoses45 - and
of the 42,000 people killed by opioid overdoses in 2016, 40% were due to prescription opioids.
These figures do not account for the deaths of drug users who began using prescription opioids
and moved to deadlier alternatives.46 While causes of the epidemic are multiple and contested,
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and have been extensively analyzed, the literature supports the notion that major pharmaceutical
companies’ highly aggressive, multi-stage marketing tactics (particularly of OxyContin), often with
unsubstantiated or false claims, and insufficient monitoring of massive shipments of prescriptions
opioids certainly exacerbated, if not helped initiate, the unprecedented current crisis the U.S. faces
today.
The CDC has described the current opioid epidemic as composed of three distinct waves.
The first wave began in the 1990s: this decade marked a dramatic increase in opioid prescriptions
that has continued to this day,47 resulting in increasing prescription opioid-related deaths since
1999. The second wave, according to the CDC, began in 2010 with a sharp increase in
documented heroin overdose deaths. Heroin overdose deaths increased by over 500% between
2010 and 2016. The third wave, starting in 2013, consists of a staggering increase in overdose
deaths due to synthetic opioids, particularly illicitly-manufactured fentanyl (IMF), which is found
in combination with counterfeit prescription pills, in addition to heroin and cocaine.48 IMF-related
overdoses have dramatically spiked in recent years. Rates of synthetic opioid-related deaths in the
U.S. increased 73% from 2014 to 2015 and 264% from 2012 to 2015.49 The quantity of opioid
prescriptions dispensed by U.S. retail pharmacies jumped from 76 million prescriptions in 1991 to
a peak of 219 million prescriptions in 2011, a nearly 300% increase.50 Additionally, extreme
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variation exists in rates of opioid prescribing across states.51 According to a 2014 study, 82.5
prescriptions for opioid pain relievers (OPR) were dispensed per 100 persons in the U.S. in 2012.
However, OPR prescription rates varied up to 2.7 fold between states,52 for example, between
Alabama (142.9 prescriptions per 100 persons) and Hawaii (52.0 prescriptions per 100 persons).53
Prescription rates per 100 persons varied substantially more dramatically between states when
analyzing only high-dose and long-acting/extended release (LA/ER) opioid pain relievers - rates of
4.6-fold (Delaware and Texas) and 5.3-fold (Maine and Texas) respectively.54 Since 2011,
prescription rates have begun to slowly decrease, in the face of growing concerns over
irresponsible prescribing practices and increased public attention on opioid-related drug abuse
and mortality. In 2017, over 191 million opioid prescriptions were dispensed to patients in the
U.S.,55 down from the 219 million prescriptions peak in 2011.56 Many states have adopted policies
to change prescribing practices using data from prescription drug monitoring programs (PDMPs),
particularly targeting patients using multiple prescribers and the most egregious prescribers, which
have been met with success in some states.57
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The Emergence and Trajectory of Opioid Litigation
Like the current opioid epidemic itself, opioid litigation has occurred in distinct “waves.”
Since the beginnings of the rise in opioid painkiller prescriptions in the late 1990s, there have
been two major waves of litigation.58 The first wave took place in the early 2000s, shortly after
OxyContin was released to market by Purdue Pharma in 1996.59 (Between its introduction in 1996
and 2000, Oxycontin sales skyrocketed from $48 million to $1.1 billion.60) This first wave of
litigation largely targeted pharmaceutical companies, particularly Purdue, as well as some
individual doctors, and was composed of individual suits, class action suits, and suits by state
attorneys general, alleging that pharmaceutical manufacturers broke the law by fraudulently and
negligently marketing drugs like OxyContin by claiming they were significantly less addictive than
other opioid painkillers, despite indications to the contrary.61 Claims alleged included violations of
state consumer protection statutes, conspiracy, breach of implied warranty, violation of strict
product products liability, fraud, and various forms of negligence, largely targeting opioid
manufacturers’ marketing practices,62 including claims that Purdue overstated OxyContin’s
duration.63 Hundreds of suits filed by individuals who used OxyContin (as well as by their
families) were dismissed.64 Purdue, among other pharmaceutical companies, avoided liability “by
placing blame on the individual plaintiffs who brought suit; by arguing that class actions largely
ignored the individual medical records of patients who used their products; and by focusing on the
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physicians who ‘know the risks…yet decided to prescribe [the medication] anyway.’”65 Courts that
dismissed these cases usually determined that “‘intervening conduct’ by patients and physicians
broke any chain of causation from drug manufacturers to harm.”66 This ‘intervening conduct’ by
patients was key to drug manufacturers’ defense because of stigma against addiction, which was
arguably more pervasive 10-20 years ago and was reflected in the courtroom. “Individual plaintiffs
suffering from addiction to prescription opioids were perceived to have made the choice to abuse
their prescriptions.”67An emphasis was placed on the “illegal conduct” of those suffering from
prescription opioid addiction by misusing those drug, and as a public policy matter, courts argued,
that illegal conduct “should bar legal recovery.”68 In an early case against Purdue, the Supreme
Court of Mississippi asserted, “‘This Court will not lend aid to a party whose cause of action
directly results from an immoral or an illegal act committed by that party.’”69 The Mississippi
Supreme Court’s language echoes that of other courts that dismissed opioid addiction suits at the
time.70 Similar defenses have been used in litigation against handgun manufacturers and
distributors. While an appellate court in Illinois rejected “defendants’ assertion that they could not
be held liable for harm caused by the criminal misuse of its products”71 in a case brought by the
City of Chicago, the Illinois Supreme Court overturned that court’s decision and declared in a
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unanimous opinion that “there is no public right to be free from the threat of illegal conduct by
others.”72
Additionally, opioid addiction class action suits were dismissed due to the uniqueness of
each individual’s medical history, different prescriptions between patients, and even the fact that
patients had different doctors. Courts deemed opioid addiction cases as insufficiently based on a
lack of “common issues of law and fact”73 that are required among claimants in a class action. The
indirect “chain of causation” argument was also compelling to many courts, due to the role of the
doctor as an intermediary between a drug manufacturer and a plaintiff. One federal court claimed,
“[The] existence of individual Learned Intermediaries trumps any common marketing issues.”74
However, physicians and pharmacists were heavily sued during this first wave of litigation. The
DEA soon launched its “OxyContin Action Plan” in “an effort to target doctors and pharmacists
who engaged in improper opioid prescription practices.”75 Arguably, DEA efforts were primarily
intended to target “pill mills,” in which prescriptions are distributed for money, often in mass
quantities,76 but controversy existed over unclear standards of pain treatment and doctors’
potential liability for both ‘underprescribing’ and ‘overprescribing.’77 Notably, throughout most of
this first wave of litigation, Purdue successfully petitioned courts to seal evidence, which included
millions of pages of industry documents. While those materials technically still remain sealed,
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investigative journalists have reviewed thousands of them and have been able to release many of
them to the public, ranging from internal company memos to communications with the FDA.78
Ultimately, the first wave of litigation, throughout which Purdue maintained a ‘no
settlement’ policy,79 came to a halt in 2007.80 Purdue agreed to pay approximately $600 million in
fines to settle a variety of criminal and civil charges and pleaded guilty to making false claims
about its opioid painkillers.81 Purdue’s top lawyer, former chief medical officer, and former
president also pleaded guilty to “misbranding” the drug, receiving three years of probation and
400 mandated hours of community service.82 By introducing a “misbranded drug” into interstate
commerce, the Purdue executives were found to have violated the Federal Food, Drug, and
Cosmetic Act (FDCA). 26 states and the District of Columbia received payouts totaling $20 million
in that settlement, while the $600 million in fines went to the federal government. However, it is
unclear how each state used the relatively small amount of settlement money received and
whether anti-addiction programs were even benefitted. For example, Connecticut, which received
$719,000, directed the vast majority of the money to the state’s general fund or to attorneys’ fees,
and $100,000 went towards state prescription monitoring programs.83 Rather than settle in this 26state agreement, Kentucky, hit particularly hard by the opioid epidemic, filed suit in 2007 against
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Purdue over marketing of OxyContin as nonaddictive. In late 2015, Kentucky finally settled with
Purdue for $24 million, to be paid over eight years, after turning down a $500,000 settlement offer
in 2007.84 The Kentucky’s case’s settlement states, “The settlement resolves allegations that Purdue
Pharma illegally misrepresented and/or concealed the highly addictive nature of OxyContin and
encouraged doctors who weren’t trained in pain management to overprescribe the opioid pain
reliever to Kentucky patients.”85 Notably, the court ordered the state to spend the $24 million from
the settlement on addiction treatment programs. While the Kentucky case was arguably a victory
for obtaining funds to combat the opioid crisis, the settlement amount was far lower than initially
hoped, as the former Kentucky Attorney General who filed the lawsuit argued that the case could
be worth $1 billion if it went in front of a jury. Additionally, unlike in the $600 million federal
settlement,86 Purdue did not admit to any wrongdoing as part of the Kentucky settlement
agreement.87
The next major suits brought by governmental bodies started in 2014, as Mississippi, Orange
County (CA), Santa Clara County (CA), and Chicago filed suit against Purdue.88 (It is notable that
Mississippi was the first state to file suit in the second-wave of litigation due to its involvement in
Big Tobacco litigation, as Mississippi’s former Attorney General Mike Moore is known for having
negotiated the Master Settlement Agreement and is now heavily involved in opioid litigation.89)
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Additionally, California and Chicago cases were filed with assistance from the same outside
counsel, with nearly identical arguments, often sharing exact wording of arguments or entire
paragraphs.90 Even the first sentence of each complaint is word-for-word identical: “A
pharmaceutical manufacturer should never place its desire for profits above the health and wellbeing of its customers.”91
The major difference between the first and second waves of litigation is the targets of such
lawsuits. First, rather than only targeting major pharmaceutical manufacturers and individual
doctors, the current litigation is increasingly focused on “deep pockets,”92 “as plaintiffs have
looked for entities with the ability to pay the multi-billion-dollars price tag associated with efforts
to address the [opioid] crisis.”93 Additionally, “second-wave” suits have increasingly been brought
by state and local governments, including sovereign Native American tribes. These suits have
arguably received the most media attention, as new counties and cities continue to file. One
example of a “typical” local filing is a suit brought by Summit County, Ohio, alleging that the
county “has spent $66 million since 2012 on ramifications of the opioid crisis and is seeking to
recoup that large monetary loss to address the ongoing opioid crisis in the County.”94 The DEA
has also increasingly brought criminal prosecutions, a stark shift from the difficulties faced in court
by plaintiffs in first-wave opioid litigation.95
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Finally, a major shift in strategy from the first wave to the second wave litigation is claims
against opioid distributors, including major distributors like McKesson96 and pharmacies like
Walmart.97 The “Big Three” opioid distributors are Cardinal Health, AmerisourceBergen, and
McKesson Corporation, which, combined, distribute 85% of all prescription drugs in the U.S. For
reference, McKesson alone makes approximately $4 billion profit annually solely from prescription
opioid sales.98 The legal tactics against both major distributors and pharmacies are quite novel and
largely stem from distributors’ obligation to “monitor, detect, investigate, refuse and report
suspicious orders of prescription opioids” under federal and state law.99 When reporting duties are
ignored, “opioid diversion,” or the diversion of opioids from legal channels of distribution into the
black market, is facilitated. Statistics on staggeringly disproportionate quantities of prescription
opioids shipped to municipalities with comparatively small populations provide ample support for
distributors’ failure to fulfill reporting duties. One example of a typical piece of evidence in claims
against distributors comes from the West Virginia County of Cabell, which despite its population of
only 96,000 (including infants and children), was shipped almost 40 million opioid pills over a
five year period. 780 million opioid pills were shipped to the state of West Virginia overall over a
five-year period. Despite requirements on distributors to report any suspicious orders, not a single
suspicious order was reported between 2007 and 2012 in Cabell County, as the opioid epidemic
picked up strength and increases in addiction were documented.100 However, distributors argue
that “criminal activity by others necessarily breaks any causal chain”101 and that “the intervening
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actions of physicians and other criminal conduct break the causal link and therefore absolve
manufacturers from liability.”102
Claims against pharmacies take much of the same line of argument - derived from the duties
of pharmacies under the Consumer Protection Act, which state practitioners’ “responsibility for the
proper prescribing and dispensing of controlled substances” and pharmacists’ “corresponding
responsibility.”103 Federal settlements have already provided jumping-off points for litigation
against pharmacies, as in 2013 Walgreens paid $80 million to resolve claims from the DEA of
“record-keeping and dispensing violations” and in 2016 CVS104 paid $8 million in a settlement
over federal claims that it issued opioid prescriptions not for a “legitimate medical purpose.”105
Claims against distributors have the potential to be less successful than many of the claims
involving manufacturer marketing. At least one federal court has argued that the Consumer
Protection Act “does not likely create a private cause of action — that is, that while the distributors
may have rights owing to the government, only the government, not individuals, can enforce those
rights.”106 If that ruling is adopted by other courts, many claims against distributors will be
delegitimized.107 However, on a federal level, the DEA has increasingly pursued federal
enforcement of DEA regulations against distributors, particularly successfully against McKesson,108
suggesting that even if private litigants’ claims fail, distributors may still be held liable by federal
agencies, and regulatory enforcement may be improved. Ultimately, two of the major
complicating factors in opioid litigation are the multi-step chain of delivery to opioid users and
opioids’ approval as safe and effective by the FDA - both of which are unique to opioid litigation
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in contrast to tobacco litigation,109 necessitate the casting of a wide net of defendants, and are
likely to have substantial implications for where liability may be enforced. A spokeswoman for
Janssen Pharmaceuticals (owned by Johnson & Johnson), which is being sued in many of the
government-backed cases, told a Missouri reporter that Janssen had “acted appropriately,
responsibly and in the best interests of patients regarding our opioid pain medications, which are
FDA-approved and carry FDA-mandated warnings about the known risks of the medications on
every product label,”110 both doubling down on FDA approval as a shield from liability and
hearkening back to tobacco companies’ arguments that product labels and warnings about known
risks should protect manufacturers from liability.
In potentially the most significant development in the ongoing litigation, over 1,400 opioid
lawsuits filed by county, municipal, and tribal governments, primarily against large
pharmaceutical companies,111 have been consolidated into Multidistrict Litigation (MDL) suit MDL
2804 in the United States District Court for the Northern District of Ohio,112 the largest current
opioid suit, under the purview of Judge Dan Aaron Polster.113 Multidistrict courts were created
under federal law and facilitate the consolidation of cases that are pursuing the same or similar
claims against the same defendant(s)114 - “civil actions involving one or more common questions
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of fact” - despite those cases being filed in different districts.115 An MDL can then be brought
before a single judge, maximizing efficiency, among other benefits.116 Plaintiffs involved in the
Ohio MDL are suing under claims including public nuisance, racketeering and corruption, fraud,
and federal and state laws governing controlled substances.117 The Ohio-based MDL has gained
substantial attention of the media and legal scholars, in large part due to Judge Polster’s extremely
bold statements118 indicating that he intends to push the case towards settlement discussions as
quickly as possible due to the urgency of mitigating the effects of the opioid epidemic, rather than
spend a great deal of time on discovery or venture into litigation.119 The MDL is extraordinarily
unique in its grouping together of a wide range of defendants - including manufacturers,
distributors, retailers, and individual physicians120 - taking an unprecedented approach and
showing the potential for a “legislative approach more than a litigation approach.”121
I argue that this snowballing litigation - thousands of cases alleging largely overlapping
improprieties, although with locally-specific effects - has led to increasingly restricted opioid
marketing, most notably Purdue’s ceasing of direct-to-doctor opioid marketing, once the crown
jewel of its sales program. While there was (and continues to be) substantial recruitment of
municipalities into lawsuits by private firms already involved in litigation in other districts, local
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governments have been particularly motivated to file individually due to concerns that, as with the
financial payouts of the tobacco MSA, financial damages awarded in a potential settlement with
states may not reach local communities or may be used for purposes other than those related to
the litigation complaints, such as opioid addiction treatment programs.122 However, municipalities
have also stated that motivations for suing include the need for changes in industry behavior and
regulation, such as curtailing fraudulent marketing and irresponsible distribution monitoring.
Fulton County, part of the Atlanta metropolitan area, has had the highest number of opioid deaths
of any county in Georgia and is suing manufacturers, distributors, and doctors for their role in the
opioid epidemic, due to which Fulton “has been forced to spend exorbitant amounts of
money[,]…including Medicaid costs, law enforcement, judicial, foster care, Narcan costs, loss of
productivity and various other costs directly caused by the actions of the defendants,” a combined
“millions of dollars each year in its efforts to combat the public nuisance created by Defendants’
deceptive marketing campaign.”123 The Fulton County manager, Dick Anderson, has argued that
the suit “would help with the ‘mounting pressure’ needed to get drug companies to curtail their
practices.”124 However, he argues that if the county does receive money via this litigation, it can
be used to assist in residents’ addiction recovery. Shayna Sacks, an attorney involved in the Fulton
County case and whose firm is involved in many suits nationwide, argued, “‘The only way you
can affect change is their wallet.125’”
In a particularly unique development, in light of the City of Chicago’s suits against five major
pharmaceutical manufacturers, Pfizer (which only markets one prescription opioid) reached an
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agreement with the City of Chicago committing to certain codes of conducts for opioid marketing.
A headline from news outlet STAT read: “Pfizer agrees to opioid marketing deal to escape a
lawsuit by Chicago.”126 The statement emphasized that “[t]he City has made no findings that Pfizer
has violated any law or ordinance; and Pfizer’s cooperation should not be seen in any way as an
admission of any liability or wrongdoing. Pfizer, in fact, denies any liability and denies that it has
engaged in any wrongdoing.”127 In essence, Pfizer agreed to cooperate with the city “by providing
city officials with documents and other evidence useful to the lawsuit.”128 Industry officials note
that the requirements of the code of conduct to which Pfizer agreed are already mandated by law such as disclosing risk of addiction in all promotional materials, emphasizing the lack of sufficient
research on the efficacy of long-term opioid use, and refraining from off-label marketing.
However, this agreement has made headlines for its particularly unique legal maneuver and
officials’ hope that such codes of conduct can be expanded to other pharmaceutical companies to
become standard practice.129
The State of New Jersey’s case against Purdue, originally filed in October 2017 (the
complaint was later revised), is an illustrative example of many government-backed suits targeting
illegal marketing practices by Purdue. New Jersey’s case is unique it that it is solely targeting
Purdue, but allows for specific analysis of marketing-focused claims. The complaint lays out the
range of allegations pursued against Purdue, including, but not limited to:
“A. From the Late 1990s to 2007, Purdue Engaged in a Campaign of Deception to Create and
Sustain a Market for Its Opioids:
1. Purdue Used the Medical Community’s Increased Focus on Pain as a Springboard for Its
Deceptive Marketing
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2. Purdue Seeded the Science Regarding the Efficacy and Risks of Opioids with Flawed and
Biased Research
3. Purdue Worked with Professional Associations to Create Treatment Guidelines that Overstated
the Benefits and Understated the Risks of Opioids
…
B. From 2007 to the Present Day, Purdue’s Marketing in New Jersey Has
Continued to Misrepresent the Risks and Benefits of Opioids.
1. Purdue Has Falsely Minimized or Failed to Disclose the Known, Serious Risk of Addiction
a. Omitting, trivializing, and mischaracterizing addiction risk
b. Overstating the efficacy of screening tools
c. Failing to disclose increased risk of higher doses
d. Overstating the efficacy of “abuse-deterrent” properties
2. Purdue Has Grossly Overstated the Benefits of Chronic Opioid Therapy While Failing to
Disclose the Lack of Evidence Supporting Long-term Use
3. Purdue Has Misleadingly Promoted OxyContin as Supplying 12 Hours of Pain Relief
C. Purdue Targeted the Elderly and Opioid-Naive Patients to Expand Market Share and Profits
D. Purdue Has Caused Significant Harm to Public Health, Welfare, and Safety in New Jersey”130
The New Jersey complaint is an excellent reflection of the primary marketing-focused claims
against Purdue across current litigation.131 Its claim that Purdue “worked with Professional
Associations to Create Treatment Guidelines that Overstated the Benefits and Understated the
Risks of Opioids”132 refers to one of the newest suits, filed on November 2, 2017, against the Joint
Commission On Accreditation of Health Care Organizations (“The Joint Commission”), which is a
non-profit organization that certifies most major hospitals nationwide and a total of over 20,000
healthcare organizations. The Joint Commission released a now-infamous 2001 report on new
standards for pain management, now often known as “pain as the fifth vital sign.”133 Shortly before
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that class action was filed in West Virginia federal district court,134 The Joint Commission released
new standards and has since released a further updated set of standards to be enacted January 1,
2019,135 acknowledging that knowledge of pain management practices and precautions has
developed since the release of the 2001 report.
As evident by the mass amounts of news articles and popular media outlets covering
developments in the opioid crisis and associated litigation, the publicity around opioid-related
pharmaceutical companies and lawsuits has exploded into public view in the a very short
timeframe. As public tort litigation continued to take hold across the country in areas affected by
the opioid crisis, in a legal onslaught of unseen proportions for the opioid industry throughout
2017, Purdue announced in February of 2018 its decision to end its now-infamous direct-to-doctor
marketing. In a news article by Vox, German Lopez writes: “Purdue’s decision to stop marketing
OxyContin comes at a convenient time for the company. Purdue, along with other opioid
companies, has over the past several years faced an increasing number of lawsuits from cities,
counties, and states blaming the drug manufacturers for irresponsibly fostering the current
overdose crisis.”136 While causation is highly difficult to prescribe, the immense public media
scrutiny on Perdue, including a number of protests, has dramatically changed public opinion of
opioid companies as the epidemic continues. Public pressure for behavior change, in tandem with
thousands of lawsuits, arguably played a major role in Purdue’s ending of the marketing program
that made it famous.
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Another major function of litigation, in conjunction with resulting media and publicity, is its
investigatory function and potential for release of damning documents, one of the hallmarks of the
Big Tobacco litigation.137 Perdue is currently embroiled into a multi-year fight with the state of
Kentucky over sealed documents from its 2015 settlement. After documents were ordered released
by a local Kentucky judge, Purdue appealed, and the decision is still pending, resulting in no
unsealing of the documents up to this point. However, in August 2018, House lawmakers at the
federal level have requested one of the most sought-after documents in the Kentucky material - a
deposition of Dr. Richard Sackler, former Purdue president.138 While arguably the settlement led to
the negative effect of the sealing of documents that could benefit current litigation and payouts,
the litigation itself provided immense benefit by facilitating the obtaining and creation of millions
of pages of documents that will likely become increasingly relevant to federal investigations.
While like in the tobacco cases, effective discovery in litigation by no means guarantees a clear
victory, sufficient payouts, or effective regulatory reform, evidence from internal pharmaceutical
documents has the potential to be the “smoking gun” many prosecutors have been looking for in
opioid litigation.
Ultimately, while change appears to be coming to the opioid industry as it continues to face
mounting public pressure and litigation, the full outcomes of litigation remain to be seen due to
the Ohio MDL, due to its extraordinary uniqueness among other tort litigation. Judge Polster, in
statements in court, argued that he, along with all of the plaintiffs and defendants assembled in his
courtroom, has an obligation to address the opioid epidemic and stem the continuation of deaths
continuing to occur, even citing the number of deaths from opioids likely to occur just while
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sitting in the courtroom that day. Polster went so far as to say in court: “[I]n my humble opinion,
everyone shares some of the responsibility, and no one has done enough to abate it. That includes
the manufacturers, the distributors, the pharmacies, local governments, hospitals, third-party
payors [sic], and individuals. Just about everyone we’ve got on both sides of the equation in this
case.”139
Polster went on to state:
The federal court is probably the least likely branch of government to try and tackle
this, but candidly, the other branches of government, federal and state, have punted.
So it’s here. I don’t think anyone in the country is interested in a whole lot of fingerpointing at this point, and I’m not either. People aren’t interested in depositions, and
discovery, and trials. People aren’t interested in depositions, and discovery, and trials.
People aren’t interested in figuring out the answer to interesting legal questions like
preemption and learned intermediary, or unravelling complicated conspiracy theories.
So my objective is to do something meaningful to abate the crisis and to do it in
2018. And we have here — we’ve got all the lawyers. I can get the parties, and I can
involve the states. So we’ll have everyone who is in a position to do it. And with al of
these smart people here and their clients, I’m confident we can do something to
dramatically reduce the number of opioids that are being disseminated,
manufactured, and distributed….So that’s really what I want to talk to everyone
today, and if we can get some agreement on both sides that that’s what we ought to
do and that’s how we should spend—I mean, look around this room; an incredible
amount of talent. I doubt if any judge has ever assembled this kind of talent ever….I
think we have an opportunity to do it, and it would be an abject abdication of our
responsibility not to try it. And if we can’t, then we’ve got to do the other way. And if
we can get some general agreement that we should try it, then we’ll figure out today,
how do we organize that effort, who is not here that we need to get involved, and
we’ll get about doing it and what help I’ll need.140
This approach - which has earned Judge Polster a fair amount of ridicule and disdain from peers,
in addition to praise - 141 seems optimistic and unprecedented among other historical examples of
mass tort litigation. However, the urgency of the opioid crisis and its death toll - which appears to
be motivating Judge Polster to find and implement policy-style solutions rather than spending years
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in court or focusing on document discovery - will dramatically shape how the MDL plays out. as
litigation continues to pile on as the opioid crisis continues, along with the push for a
comprehensive multi-state settlement, the potential of litigation to affect opioid companies in the
ways in which litigation affected “Big Tobacco” companies in the ‘90s become a more distinct
possibility, with the hope that financial payments will be more effectively distributed and utilized
than through the Master Settlement Agreement (MSA), in order to address the highly localized
effects of the opioid crisis. Some scholars have argued that governments have been particularly
motivated to file individually due to concerns that, as with the financial payouts of the tobacco
MSA, financial damages awarded in a potential settlement with states may not reach local
communities or may be used for purposes other than those related to the litigation complaints,
such as opioid addiction treatment programs.142 Litigation may prove to have the benefit of
effecting regulatory change that has thus been impossible on the state and federal level due to the
influence of pharmaceutical lobbyists, much like automotive manufacturer litigation led to
regulation that was previously politically unattainable due to industry lobbyists.143 The influence of
opioid litigation on industry marketing and regulation only continues to grow, as increased
publicity and legal scrutiny converge, and the federal government builds on the history of previous
opioid litigation in its investigations. Now, the question remains as to how to best shape the effects
of future and ongoing litigation to comprehensively address the opioid crisis, rather than solely
providing a payday for plaintiffs’ lawyers and general state funds.
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